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Is right-to-health litigation a suitable strategy for advancing the right to health, or does it 
reinforce inequalities and undermine health authorities in their attempts to control costs and 
set fair priorities? The answer depends, amongst other, on the nature of the judgments and 
how they are implemented. The latter is the main focus of this thesis.  
 
The thesis presents an approach for evaluating the implementation of often complex judicial 
rulings calling for health system reform. Despite major developments providing conceptual 
clarity on the legal enforcement of economic social and cultural rights (ESCR), research 
analyzing the implementation processes of these rulings and their actual impact is scarce. 
Anecdotal evidence points to different conclusions. In some cases, legal enforcement of the 
right to health has been used to enhance the rights of vulnerable groups who face systematic 
and structural discrimination in national policies. In others, legal enforcement has been used 
as a strategy to claim the rights of individuals and groups who are not among society’s most 
vulnerable (Ferraz, 2009). 
 
This thesis aims to contribute to the development of a systematic understanding of the 
elements that affect the implementation of judicial rulings and how this shapes the effects of 
the litigation. It is based on an analysis of the implementation process of the Colombian 
Constitutional Court’s decision T-760/2008, which ordered extensive reforms of Colombia’s 
health system (Yamin, Parra-Vera, & Gianella-Malca, 2011).  
 
Colombia has the highest number of right-to-health cases in the world per capita, and the 
intervention of the country’s Constitutional Court has not been beyond criticism.  
  
Taking the effects of right-to-health litigation as my departure point, I focus my analysis on 
the implementation process of some of the orders of decision T-760/2008, as well as on the 
contextual factors that influenced how these orders were satisfied by the competent 
authorities.  
 
The three articles of this thesis address different elements of decision T-760/2008: (i) 
participatory processes in the implementation of the decision; (ii) the decision’s impact on 
children’s access to health care; and (iii) the fairness and legitimacy of the drugs priority 
setting in health care.  
 
The results from the three articles are examined using an analytical framework for ESCR 
mobilization developed by a group of scholars linked to the “Right to Health Through 
Litigation” project of which this thesis forms part (Global Center for the Study of Law and 
Social Transformation, 2011). Together, the articles illustrate the importance of pre-existing 
contextual factors in the implementation of court rulings, particularly when it comes to 
complex judgments such as decision T-760/2008. The articles show how contextual factors 
have shaped the effects of the decision, and question the Constitutional Court’s performance 
in the monitoring of key principles—most notably, participation—laid down in the decision.
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The expansion of the use of rights mobilization to enforce the right to health, as well as other 
economic, social, and cultural rights (ESCR),1 has not led to a corresponding development of 
a systematic understanding of what affects rights mobilization and how this shapes policy 
formulation and implementation. This thesis aims to contribute to the development of a 
systematic understanding of the elements that affect the implementation of judicial rulings 
and how this shapes the effects of litigation. It does this by analyzing the implementation 
process of a particular decision from the Colombian Constitutional Court, decision T-
760/2008, which ordered Colombian authorities to implement deep reforms to the 
country’s health system. The thesis does not adopt a “for” or “against” position towards 
the use of legal strategies for rights mobilization. Rather, it aims to explore, describe, and 
understand the possible positive and negative effects of litigation on the right to health, 
and the factors that influence these effects.  
 
This thesis is part of a larger project, “Right to health through litigation? Can court-enforced 
health rights improve health policy and priority setting in poor countries?”2 Like the overall 
project, it is based on the premise that health is a matter of social justice; consequently, it does 
not question whether health should be considered a human right. The analysis is based on the 
conceptions and components of health outlined in General Comment 14 of the United Nations 
Committee on Economic, Social and Cultural Rights (UN ESCR Committee)3 and embraced 
by the Colombian Constitutional Court in T-760/2008. In its decision, the Court explicitly 
adopted a “comprehensive human rights approach,” as embedded in General Comment 14. 
                                                 
1 Such as the right to housing, the right to education, and the right to food.  
2 The project included six case studies: Argentina, Brazil, Colombia, Costa Rica, India, and South Africa. 
3 States that the right to health “…is not to be understood as a right to be healthy. The right to health contains 
both freedoms and entitlements. The freedoms include the right to control one's health and body, including 
sexual and reproductive freedom, and the right to be free from interference, such as the right to be free from 
torture, non-consensual medical treatment and experimentation. By contrast, the entitlements include the right to 
a system of health protection which provides equality of opportunity for people to enjoy the highest attainable 





The thesis is complementary to the work performed for the Colombian case study under 
the “Right to health through litigation?”. In that case study, our analysis was able to include 
only a few years (mid-2008 to early 2011) (Gianella-Malca, Parra-Vera, Yamin, & Torres-
Tovar, 2009; Yamin, et al., 2011), limiting our ability to perform an in-depth analysis of all 
elements considered significant for the implementation process. This thesis aims to provide a 
more inclusive examination of important elements of the implementation process. When we 
finished collecting data for the “Right to health through litigation?” case study, the Colombian 
Constitutional Court had not held yet any hearings on the judgment. By end-2012, the Court 
had organized two such hearings (in July 2011 and May 2012), which allowed different actors 
to present their views on the implementation process and the state of the health system.4 
These developments, analyzed in this thesis, changed the nature of the process from when our 
research for the “Right to health through litigation?” study was conducted. 
 
At the same time, the dynamic and open nature of the implementation process of decision T-
760/2008 means that this thesis faces similar limitations. Nevertheless, having a moving 
target as the object of one’s study can also be seen as an opportunity. It is my hope that the 
analysis provided herein can contribute to the ongoing monitoring of decision T-760/2008.  
 
The first section of this thesis introduces the debate around ESCR litigation and presents an 
analytical framework for ESCR mobilization, developed by a group of scholars linked to the 
research team for the “Right to Health Though Litigation” project of which this thesis forms 
part (Global Center for the Study of Law and Social Transformation, 2011).  
 
                                                 





The following section introduces the study context. It aims to provide a comprehensive 
description of the state of affairs within Colombia’s health system at the time of decision T-
760/2008, emphasizing elements that have had an impact on the aspects analyzed in this 
thesis (access to health care, particularly by vulnerable groups; institutional capacity to create 
a comprehensive and updated health plan; and participation). This includes health system 
organization, health insurance coverage, and corruption within the health system. 
 
The methodology section describes the methods used in this thesis, including reflections on 
the role of a researcher in qualitative studies in contexts that are highly polarized. This section 
is followed by a summary of the articles that make up this thesis.  
 
The thesis concludes with discussion and conclusion sections in which the main results of the 






1.  Background: Litigation of Economic, Social, and Cultural Rights 
In the last decade, legal claims to secure the enjoyment of the right to health and access to 
health services have become an important phenomenon, including  middle- and low-income 
countries (Gloppen, 2008; Yamin & Gloppen, 2011). This could increase even further once 
the Optional Protocol to the International Covenant on Economic, Social and Cultural Rights 
enters into force, as this mechanism would enable individuals to bring cases, communications, 
and petitions concerning the violation of rights contained in Covenant to the attention of the 
UN ESCR Committee (United Nations General Assembly, 2008).5 
This phenomenon of ESCR litigation has developed alongside theoretical attempts to solve 
the controversies regarding the justiciability, legitimacy, and legality of ESCR enforcement 
(Langford, 2009), including with regard to the right to health. These efforts have provided 
legal and philosophical grounds for the litigation of ESCR and the development of 
jurisprudence in different countries and legal systems, and at different levels (national courts 
and regional and international mechanisms). They have also “normalized” the use of litigation 
for the legal enforcement of ESCR. By “normalization,” I mean shared knowledge about the 
use of litigation as a strategy to force governments to comply with their national and 
international human rights obligations. There is still no general acceptance of ESCR 
justiciability. In many countries, ESCR are not justiciable rights, and in some countries where 
these rights are justiciable, courts are reluctant to intervene in such cases (Langford, 2009).  
This thesis will not enter into the debate on whether ESCR should be justiciable, as I consider 
this question to have been forcefully answered by previous academic writings and Colombian 
Constitutional Court rulings (see, e.g., (Corte Constitucional de Colombia, 2004, 2008; 
                                                 
5 Currently, the Optional Protocol is still in the ratification process; once it receives ten ratifications, it will enter 
into force. As of June 2012, eight countries had ratified the Optional Protocol. A complete list of the countries 





Courtis, 2008; Gargarella, Domingo, & Roux, 2006; Gauri & Brinks, 2008; Langford, 2008b). 
However, in the context of decision T-760/2008, the concerns and skepticism raised by the 
judicial enforcement of ESCR—particularly regarding the justiciability of the right to 
health—cannot be ignored, for they have appeared as a reaction to the decision and have 
influenced its implementation process.  
  
These concerns can be divided into four groups: (i) those addressing the justiciability of 
ESCR; (ii) those addressing the democratic legitimacy of ESCR justiciability; (iii) those 
addressing the institutional legitimacy of ESCR justiciability; and (iv) those addressing the 
outcomes of ESCR justiciability.  
 
i) Are ESCR justiciable? The first group of concerns stresses whether the “nature” of 
ESCR allows for judicial enforcement. Here, the traditional argument is that civil and political 
rights (such as the rights to vote, to freedom of expression, and to information) generate 
negative duties for the state. When a court requires respect for civil and political rights, it 
requires the state to refrain from and curb actions that limit the enjoyment of these rights. For 
example, in order to guarantee freedom of expression, the state must abolish policies that limit 
it.  In contrast, ESCR (such as the rights to health and to education), generate positive duties 
for states and, as a consequence, are more resource dependent. For example, the right to 
education requires states to invest in hiring teachers, buying text-books, and building schools.  
 
This traditional view has been criticized for adopting a narrow understanding of human rights. 
There is now broad consensus that all human rights involve both positive and negative duties 
(Courtis, 2008; Langford, 2008a). Guaranteeing the freedom of expression could involve the 




offices. Ensuring the right to education could require the state to abolish legislation limiting 
certain groups’ (such as women or undocumented immigrants) access to education.  
 
ii) Is the justiciability of ESCR legitimate? This group of concerns stresses the perverse 
effects that the justiciability of ESCR could have on democratic systems. Under this 
conception, there is a separation of powers among the different branches of the state: the 
legislature has the responsibility to make laws, the executive to implement, and the judiciary 
to apply (Langford, 2008a). When the judiciary enforces ESCR, judges involve themselves in 
public policymaking, violating this separation of powers. Critics from this camp emphasize 
that judges do not have the (democratic) legitimacy to decide on policies. 
 
In part the reply here is similar to that argued above: judges intervene in public policies not 
only in ESCR cases but also in civil and political cases. In a case regarding torture, for 
example, judges can order the state to implement measures to prevent this type of act from 
happening again, including by requiring changes at the public policy level. But there is also 
another aspect to this criticism : Is it true that when deciding cases involving public policies, 
judges are creating new obligations for the state? Are judges taking over responsibilities from 
other branches of government?  
 
To address these concerns without underestimating their validity, it is necessary to 
contextualize ESCR justiciability. Judicial interventions are framed by a country’s legal 
system, which consists of laws (national and international) accepted and adopted by the 
country. The legal system is the product of political processes, and it reflects societal values. 
A judge ordering compliance with this legal framework decides based on something that was 




deciding cases that involve ESCR and public policies, judges are reminding the state of its 
obligations, suggesting that the “judicial recognition and enforcement of such rights might be 
both effective in inducing better compliance with legal obligations and consistent with our 
structure of government” (Sabel & Simon, 2004), p. 1016). In this sense, judges are not 
creating new obligations for the state. 
 
It could be claimed that when developing new jurisprudence, judges are providing content to 
a right—new dimensions that were not initially “recognized” by the state—and thus enlarging 
state obligations. For example, for authorities, the right to health could be restricted to the 
right to life, without dimensions such as dignity, the quality of health care, and the right to die 
with dignity. However, when judges include these new dimensions, they are not necessarily 
enlarging the state’s obligations; rather, their intervention could be interpreted as a 
mechanism for clarifying the content of the right and, as a consequence, asking the state to 
pay attention to certain dimensions that it had previously neglected. The process of clarifying 
the content of rights is also developed within the legal framework recognized by the state.6 
 
iii) Are courts capable of deciding on social policy issues? One dimension of this concern 
is that judges are deciding on social policy issues that often require a highly technical 
understanding. While it is true that many of these issues are complex, when judges intervene 
in ESCR cases, they are basing their decisions on existing rules within a system, thus limiting 
their discretion (Courtis, 2008).  Nevertheless, it is also true that such regulated frameworks 
are not always in place. As described above, in ESCR cases, it is common for judges to 
remind the state to meet obligations that it has systematically neglected (Sabel & Simon, 
                                                 
6 For example, Colombian Constitutional Court decision T-760/2008 refers to the UN ESCR Committee’s 
General Comment 14, which states that the right to health is not merely the right to be healthy; rather, it contains 




2004), and therefore judges face the challenge of monitoring the implementation of a policy 
that does not have a monitoring framework.  
 
Courts have found different ways to deal with these challenges. As in civil and political rights 
cases, such as those concerning torture, extrajudicial killings, or gender violence, courts 
require opinions and reports from relevant authorities and experts (Gianella-Malca, 2012; 
César  Rodríguez Garavito, 2010; Staveland, 2010).  Certainly, expert opinions can be wrong 
and lead to inadequate judgments. For example, a doctor might recommend a treatment for a 
patient that is not the most indicated for the patient’s condition. Courts must therefore have 
access to trustworthy sources that provide alternative opinions.  
 
However, these experts, “reasonable people” can disagree on the best remedy. Furthermore, 
since ESCR  affect people differently and involve different interests, we should expect 
diverging opinions on  for topics such as what should be prioritized and included in a health 
plan. For some, this predictable disagreement is strong argument in favor for leaving all 
decisions that address ESCR to politicians.   But leaving to the politicians the responsibility to 
decide over matters that are highly controversial in a society, as the access to health care, does 
not necessarily provide to the policy the expected legitimacy and sense of fairness, i.e does 
not guarantee the end of the dispute.    These disputes between the different points of view, 
should be acknowledged, and consequently deliberations should be facilitated and 
mechanisms put in place to allow the presentation and discussion of these views. The 
deliberative process would not necessarily achieve a solution that would cover the 
expectations of the different parties. However, “even losers w(ould) know that their beliefs 
about what is rights were taken seriously by others”  (Daniels, 2008), p. 116), providing to the 





Traditional procedural mechanisms such as judicial hearing, do not necessarily allow 
deliberative processes as the ones referred above.  To address this, courts have developed 
mechanism such as monitoring groups and public hearings, to allow for and prompt dialogue 
among different actors. The monitoring spaces created by the Colombian Constitutional 
Court, for example, to follow up on its decision regarding internally displaced people not only 
acts as an accountability space for governmental actions but also allows different actors to 
gain a better understanding of problems that the “other” is facing.7  
 
iv) Is the justiciability of ESCR worthwhile? Most of the scholarship regarding ESCR 
litigation addresses the concerns mentioned above, bringing conceptual clarity regarding the 
justiciability of ESCR and the increased use and promotion of legal strategies, such as 
strategic litigation, to advance the protection of ESCR by local and international actors.8  The 
fourth set of critiques has to do with the outcomes of ESCR justiciability, raising doubts about 
the capacity of this type of intervention to genuinely improve policies (Rosenberg, 1991). 
These concerns not only highlight the possible perverse effects that judicial intervention can 
have on the equity of resource distribution; they also stress the need to develop an 
understanding of what happens after rulings are issued, what the levels of compliance with the 
court decisions are, whether authorities implement what the court ordered, and which factors 
could influence the level of compliance and implementation of the rulings.  
 
This thesis primarily responds to this fourth group of concerns. It is not a pioneering work in 
this area; some scholars have already carried out studies of the implementation of ESCR 
rulings and on the assessment of their outcomes (e.g.,(Gauri & Brinks, 2008; César Rodríguez 
                                                 
7 Interview with member of the Colombian Constitutional Court, October 2009. 
8 See, e.g., (Centro de Estudios Legales y Sociales, 2007; The Global Initiative for Economic Social and Cultural 




Garavito & Rodríguez, 2010; Staveland, 2010; Yamin & Gloppen, 2011). These studies note 
the complexity of implementation processes and the key role played by contextual factors—
such as the political orientation of the government and other political actors, the level of 
public debate, and social mobilization (see, e.g., (Bergallo, 2011; Contesse & Lovera, 2008; 
Gauri & Brinks, 2008; César Rodríguez Garavito & Rodríguez, 2010). 
 
Rodríguez Garavito distinguishes two main approaches to analyzing the impact of judicial 
decisions, framed in terms of “the type of effects on which they focus” (César Rodríguez 
Garavito & Rodríguez, 2010), p. 21). One approach is concentrated on the decision’s direct 
and observable effects on the target. This is usually measured using a positivist methodology 
prioritizing quantitative research methods and indicators. Right-to-health litigation has been 
studied, for example, in terms of impacts on health budgets, on measurable overall access to 
health care, and on the distribution of health services.  The second approach is based on a 
constructivist perspective of law that presumes that judicial decisions may not only have an 
impact on their immediate targets but also generate other transformative effects. Decisions 
can, for example, shape how a problem is perceived in society in ways that have significant 
long-term consequences (César Rodríguez Garavito & Rodríguez, 2010). Indirect effects are 
potentially as important as direct effects and need to be included in the impact assessment. 
This approach combines quantitative and qualitative research methods, measuring direct and 
material impacts, as well as symbolic effects.  
 
From a constructivist perspective, the implementation of judicial decisions is a process in 
which different elements interact to generate different effects. Judicial decisions are not linear 
processes, nor are they implemented in a vacuum, isolated from the context that generated the 




will be influenced by the structures of the health system, which, in turn, are shaped by power 
relations in society. Consequently, analyses of the impact of judicial decisions should describe 
and analyze these contextual elements in addition to the various types of effects.  
 
1.1 Proposed Framework  
 
The framework for the analysis of judicial decisions (and legal strategies more broadly) 
presented in this thesis, outlined in Table 1 below, is the result of a collaborative effort among 
a group of scholars linked to the research project of which this thesis forms part (Global 
Center for the Study of Law and Social Transformation, 2011). Concordant with and 
complementing analyses by individual members of the group and others (Gauri & Brinks, 
2008; McCann, 1992; César Rodríguez Garavito, 2011), the framework integrates the 
measurement of direct and observable effects of judicial decisions, with attention to 
transformative effects, such as the shaping of perceptions, that may have a long-term impacts. 
The framework aims to systematically incorporate key contextual elements into the analysis, 
building on existing work regarding how responses to judicial orders are influenced by social 
and political forces.  
 
The framework does not conceptualize the use of legal strategies (such as litigation) as a 
closed and linear process, but rather encourages a broader understanding of the strategies used 
by different groups and of how contextual factors fit into the analyses, seeking to identify 
their various influences. Effects are here understood in terms of changes in goals and values, 
changes in decision-making processes, and concrete policy outcomes and material changes.  
 
Besides enabling a more comprehensive approach to the type of effects—direct and indirect, 




to identifying the most relevant contextual factors influencing the legal enforcement of 
ESCRs, and understanding the processes resulting from such rulings. 






lead to … 
legal strategies … 
 
working through changes in 
intermediate mechanisms … 
to produce changes in: 
Legal reform Institutional/organizational Societal goals and values 
Legal mobilization 
(including litigation) 
Actors and power relations Decision-making processes  
Judicial decisions Discourses and ideas Policy outcomes, material 




To apply this framework, the first step involves describing the context in which the legal 
strategies are taking place—in other words, analyzing and describing the social, institutional, 
and political causes and challenges. Another key issue to analyze is the opportunity structure, 
which “consists of the set of possible avenues for remedying the problem, including internal 
mechanisms to the health system; political mobilization; media pressure; Ombuds offices — 
and the courts” (Gloppen, 2008), p. 27). The analysis of this structure is important because the 
choice of legal strategy might be influenced by the availability, accessibility, cost, perceived 
effectiveness, and normative acceptability of the set of possible avenues.  
 
The second step of the framework requires analyzing and describing the legal strategies used 
by the different actors. The framework classifies various types of legal strategies: legal 
reform, typically top-down processes involving political decision-makers and bureaucrats; 
legal mobilization, typically bottom-up processes in which activists use law and legal 
arenas—such as litigation, “rights talk,” or advocacy directed at legal reform processes—in 
pursuit of social change, or individuals bring cases for private benefit without broader aims; 





Legal strategies also generate different types of duties. Gauri and Brinks (2008) describe three 
types of duties produced by ESCR litigation: provisions (impose a duty on the state to provide 
a service to the claimant/recipients); regulations (create or remove regulation to facilitate the 
enjoyment of ESCR); and obligations (enforce private obligations established either in the 
regulatory framework or in the contracts between claimants/recipients and the providers). 
 
In addition to the type of legal strategies and duties that these generate, it is also important to 
analyze the claimants (e.g., whether they are individuals, organizations, or corporations, and 
whether they are assisted by private or public interest lawyers), which legal strategies and 
arguments they use, and what remedies they seek.   
 
The use of legal strategies is not a static and isolated process and another element to consider 
is whether the actors (claimants, defendants and courts) change their arguments over time.  
To use an example from Colombia, a topic where the Constitutional Court has gradually 
changed its jurisprudence is access to safe abortion. In 1994, the Court upheld the 
criminalization of abortion, stating that legal existence starts at birth, but life starts at 
conception (Corte Constitucional de Colombia, 1994). By 1997, it allowed for abortion when 
a pregnancy is the result of a violent act, and in 2001 it held that a woman who becomes 
pregnant as a result of rape cannot be required to carry the pregnancy to term against her will 
(La mesa por la vida y la salud de las Mujeres, 2009). This judgment introduced a new aspect: 
the need to consider the effect of an unwanted pregnancy on the woman.  
 
Over the years, the abortion debate intensified and the composition of the Court changed. In a 
2006 landmark decision, the Court extended the grounds for legal abortion to three 




(physical or mental) of the woman; when the pregnancy is the result of a criminal act of rape, 
incest, unwanted artificial insemination or implantation of a fertilized ovule; and when grave 
fetal malformation makes life outside the womb unviable (Corte Constitucional de Colombia, 
2006).  
 
The third step of the framework involves analyzing how these different legal strategies are 
working and what kinds of changes they produce. Regardless of the type of legal strategy, the 
framework suggests that in order to understand the impact, we must look for the intermediary 
mechanisms through which the strategy becomes operative. These may be at different levels: 
(i) institutional/organizational; (ii) actors and power relations; and (iii) discourses and ideas. 
At each of these levels, the effect could differ in “quality” (direct and indirect). 
 
Direct changes refer to those changes produced in response to requirements from the legal 
strategies. At the institutional level, for example, if a court decision specifically requires 
improving the quality assurance system for health services, a direct effect would be the 
creation of a health quality-assurance body. At the power-relations level, if the claimants 
requested changes in the health priority-setting process that embrace the effective 
participation of affected sectors of society that are marginalized from the priority-setting 
process, a direct effect would be the establishment of effective participatory mechanisms 
guaranteeing the contribution of those traditionally excluded. Direct effects at the level of 
discourse and ideas refer to “ideological alterations with respect to the problems posed by the 
case” (César Rodríguez Garavito, 2011), p. 1680). This could be reflected in how a problem is 
framed in public discourses and official documents—for example if, after a ruling on access 





Indirect effects are those changes produced in the context of a decision’s implementation but 
that were not specifically stipulated in the judgment. These changes derive from the legal 
strategies and affect not only the parties in the case but also other social actors (César 
Rodríguez Garavito, 2011; César Rodríguez Garavito & Rodríguez, 2010).  Indirect effects 
could encompass a range of changes, such as the creation of policies or regulations to avoid 
similar cases in the future; changes in who is perceived as a key actor or reliable source of 
information; and the “routinization,” or accumulation, of cases clustering around certain types 
of demands (Bergallo, 2011). Routinization could be as sign of inertia where the causes of the 
problems addressed by the legal strategies are not resolved – or of a perverse barrier effect 
whereby claimants’ demands are not addressed unless they resort to a legal strategy—for 
example, providers of health services not providing treatment for costly diseases unless they 
are forced to through legal action.  
 
The last step of the framework requires us to consider the effects of the measures resulting 
from the legal strategies (such as new laws, regulations, and judicial decisions) to answer a 
key question: does the implementation of these measures effectively correct the problems 
addressed by the legal strategy? This is a critical aspect. The framework can helps us in 
analyzing the form and level of impact of the different measures and whether the expected 
effects of the measures at the level of intermediary mechanisms are achieved. It also provides 
a better understanding of the contextual factors that influence the implementation of the legal 
strategies and allows us to analyze the level of governmental commitment to human rights. To 
continue with the example of access to abortion, let us assume that, as a consequence of legal 
mobilization, access to safe abortion is recognized as a sexual and reproductive right. In 
addition to considering the legal context regarding abortion (step one), evaluating the legal 




a sexual and reproductive right (step two), and analyzing the legislation, arguments, and 
discourses adopted to defend the right to access such services, as well as technical documents, 
such as clinical guidelines (step three), we must also assess the effects at various levels: (i) 
actual access to safe abortion (whether there are any barriers to accessing such services); (ii) 
measures taken by the government to implement relevant laws and regulations (e.g., budget 
allocations and training of health personnel); and (iii) measures taken to prevent and combat 
barriers to accessing safe abortion (e.g., supervision at health facilities and the use of 
sanctions against those who create barriers). 
 
Thus, it is necessary to consider a wide range of evidence in order to establish whether the 
measures adopted to address the problems raised by the legal strategy in fact produced the 
desired outcomes. As in the analysis of intermediate mechanisms (step three), the effects 
resulting from the legal strategies are differentiated by their “quality” (whether direct or 
indirect) and by the “level” at which they take place (whether at the level of societal goals and 
values, decision-making and power relations, policy outcomes, or service delivery). 
 
The case of access to safe abortion in Colombia, mentioned above, shows the major role 
played by political actors and ideologies. Decision C-355/2006 has not been enough to erode 
resistance among the political branches of government and health-care providers. Since the 
decision was handed down, both the Council of State and the Attorney General’s Office have 
issued regulations creating barriers to access safe abortion (see, e.g., Procuraduría General de 
la Nación, 2010). Providers have documented situations in which girls and women have been 
unable to access to safe abortion, despite fulfilling the criteria (Corte Constitucional de 





2. Study Context  
This section describes the main structural characteristics of the Colombian health system, as 
well as the social, institutional, and political dynamics that operate within it. Since the aim of 
this section is to describe the context for the legal strategy (decision T-760/2008), the 
information is organized within the framework of Colombian national regulations and law.  
 
This section also aims to provide a more comprehensive background to the articles that 
constitute this thesis. Through its analysis of contextual factors, the thesis stresses the role that 
social determinants of health play in the enjoyment of the right to health, as recognized by 
international agreements and Colombian legislation. The social determinants of health are 
affected by the distribution of power, income, goods, and services (Commission on Social 
Determinants of Health, 2008). Power in this context implies more than the power to decide 
when to visit health services; it also entails power dynamics within the health system that 
affect relations between different actors, from the individual level to the institutional level.  
 
2.1 The Colombian Health System before Decision T-760/2008 
 
Colombia is a middle-income country. Like other countries in the region, it exhibits great 
contrasts. Despite its economic growth—between 2006 and 2009, Colombia advanced five 
places in the United Nations Development Programme’s Human Development Index—it is 
also one of the most inequitable countries in Latin America and the world, with a Gini index 
of 58.5 (UNDP, 2011).9  
 
These inequalities are reflected not only in income distribution but also in Colombian daily 
life and social relations. Ethnic groups and Afro-Colombian populations are victims of 
                                                 
9 The Gini index assesses the deviation of the distribution of income among individuals or households within a 
country. A value of 0 represents absolute equality and 100 absolute inequality. Colombia’s neighbors have the 




structural inequities that have been neglected by Colombian authorities. Despite a 
constitutional framework that addresses the formal and material dimensions of equity, the 
development of cultural diversity, and the rights of indigenous populations, the actual 
enforcement of this legal framework is weak. Furthermore, Afro-Colombians enjoy very few 
legal frameworks granting them specific rights. Departments with higher concentrations of 
ethnic groups and Afro populations, such as Chocó, demonstrate serious deficiencies in the 
provision of health care, including lack of health services, lower insurance coverage, and poor 
health indicators (Observatorio de Discriminación Racial, Universidad de los Andes-
Programa de Justicia Global, Comisión Colombiana de Juristas, Autoridad Nacional de 
Gobierno Indígena ONIC, & Proceso de Comunidades Negras, 2009). This inequity is critical 
in the context of ESCR litigation. As some scholars have pointed out, against such a 
backdrop, litigation strategies have been used to force Latin American governments to fulfill 
their promises and obligations to protect ESCR (Couso, 2006; César Rodríguez Garavito, 
2011). 
 
Another key characteristic of the Colombian context that has an effect at different levels is the 
country’s ongoing internal conflict. Since the 1940s, Colombia has experienced an internal 
armed conflict with different manifestations and varying degrees of intensity. It has the 
second-highest number of internally displaced people in the world—approximately 5,200,000 
in 2010 (Internal Displacement Monitoring Centre, 2011). This protracted conflict involves 
different actors: guerrilla groups, violent groups linked with the narcotics trade, 
paramilitaries, new armed groups emerging after the demobilization of paramilitaries, and 
state forces. However, throughout most of this period, the country has experienced a level of 





2.1.1 Colombia’s Health System Reform 
In 1993 Colombia undertook an extensive reform of the health system. This reform process is 
worth considering as it influenced subsequent debates on health reform, public trust and 
participation in policy processes, topics that are of main interest of this thesis work. 
The 1993 health reform took place in a political context marked by deep economic crisis, 
internal conflict, and drug violence. The graveness of the situation led to a broad debate on 
the reforms needed to strengthen democracy and achieve peace in the country. The 1991 
Constitution, and the reforms it called for were infused by the spirit of these debates, and a 
political vision that saw the recognition of social rights as part of the solution. 
 
However, the health system reform was also influenced by the structural adjustments reforms 
promoted by multilateral financial institutions, such as the International Monetary Fund (IMF) 
and the World Bank (WB). At the end of the 1980s and the beginning of the 1990s, most 
Latin American countries faced economic crises. Governments were compelled to seek loans 
from multilateral financial institutions, to balance their payments. As part of the conditions of 
these loans, the IMF and WB required the governments to undergo structural adjustments to 
reduce their public debts, which were seen as partly to blame for the crises. These structural 
adjustments were rooted in neoliberal ideologies that required a restructuring of the state.  
 
The restructuring promoted in Latin America followed a “liberal individualist” conception. 
According to this view, the market is a central instrument of social coordination, and state 
intervention should be kept to a minimum (Rodrigo Uprimny, Rodríguez Garavito, & García 
Villegas, 2006). State-owned enterprises are perceived as inefficient compared to the private 




reoccurring) requires reducing the government’s role, particularly through the privatization of 
state-owned enterprises (Homedes & Ugalde, 2005). 
 
Colombia was not isolated from the regional “modernization” trend and the liberal ideologies 
were incorporated into the state’s organization. It was this context that, in 1993, the 
Colombian government implemented a deep reform of the country’s health-care system 
through the adoption of Law 100. Until this time, Colombia’s health-care system had not 
managed to cover the needs of the population, especially those from the poorest sectors. 
Insurance coverage was minimal: social security covered 23 percent of the population, and 
private insurers covered 10 percent, concentrated mostly in urban areas. In 1993, nearly 60 
percent of those who reported an illness requiring a visit to a health facility did not visit a 
facility because of the associated costs (Escobar, Giedion, Giuffrida, & Glassman, 2009).  
 
Colombia’s reform was led by a “change team” of professionals working under the leadership 
of Minister of Health Juan Luis Londoño. This team has been portrayed as consisting of 
members of the Colombian “policy elite” who were free of loyalties to particular groups and 
who based their legitimacy on technical and professional credentials.  They were supported by 
the president and the governmental team responsible for implementing the structural reforms 
towards economic liberalization (Gonzáles- Rossetti & Ramírez, 2000). Thus, although the 
change team perceived its role as entirely apolitical, it was a political actor that implemented 
political decisions according to the ongoing reforms. Its approach to the reform of Colombia’s 
health system was neither universal nor value-neutral—it followed the neoliberal principles of 





The change team rallied support for the reform through alliances with legislators and key 
actors within the health system (Bossert et al., 1998). The health reform was for months 
subject to heated debates in Congress, but some see this as a mere formality designed to 
legitimate the real decisions – which were negotiated in closed spaces by the Executive and a 
small group of powerful actors (Gonzáles- Rossetti & Ramírez, 2000). Fearing changes to the 
reform process by the newly elected presidential administration, promoters of the reform 
decided to hasten its approval. Law 100 “was pushed through the legislature shortly before 
the Christmas holiday and implemented as quickly as possible through decrees” (Yamin & 
Parra-Vera, 2010), p.107). In seven months, the change team issued at least 25 regulatory 
decrees to entrench the reform. The decrees did not require Congressional approval were 
prepared in an almost secretive manner, and favoured the segmentation and creation of private 
organisations in the health system (Gonzáles- Rossetti & Ramírez, 2000). The reluctance to 
debate the decrees created tension and discomfort towards the reform.  
 
The objective of Colombia’s health system reform was to “improve equity through extending 
the coverage, facilitating access to health care and providing cross-subsidy mechanisms for 
the poor” (Bossert, et al., 1998), p. 67). Its key principles were universal coverage, efficiency, 
and solidarity.  The reform was financed through a combination of payroll contributions and 
general taxation. Users also have to pay co-payments at the point of service.  
 
Law 100 created two types of insurance regimes: a contributory regime for formal workers 
earning more than twice the minimum wage and their families, and a subsidized regime for 
the population unable to pay. People covered by the subsidized regime are identified by a 




Identification System). This survey, which is performed by the local governments, assigns a 
poverty index score to each household. Households classified as poor must be included in the 
subsidized regime.  Special regimes were also created for members of the armed forces, 
police, teachers, oil company workers, and pensioners (article 279). The two POSs (POS-S, 
for the subsidized regime, and POS-C, for the contributory regime) were initially designed by 
separate teams, following different criteria. The health plans differed in coverage and 
services. The contributory regime plan included approximately 60 percent more services than 
the plan from the subsidized regime (Yepes, Ramírez, Sánchez, Ramírez, & Jaramillo, 2010). 
Under Law 100, the regimes were to be progressively unified by 2001, but this goal was not 
achieved.10 In addition, all citizens have the right to receive a public health intervention 
package, financed by a separate fund and administered by the local governments (Escobar, et 
al., 2009; Laurell & Herrera-Ronquillo, 2010).  
 
The differences between the two regimes’ coverage reflect an understanding of who is 
contributing to the system. People from the contributory regime are defined as “direct 
contributors” (through mandatory discounts to their salaries), while people from the 
subsidized regime are defined as “subsidized by the state”—for them, health is a “benefit” 
that the state provides. That they are also contributing through general taxes disappears from 
sight, what matter is that they are receiving a state subsidy. This approach does not reflect the 
idea of health as an acquired right and expression of citizenship (Hernández, 2010). 
 
To improve the quality and efficiency of the health sector a dual-market “managed 
competition” model was adopted, consisting of an insurance plan market (private and public) 
and a health services providers market (Pinto & Hsiao, 2007). Under this model, individuals 
                                                 
10 As a response to Decision T-760/2008 , by 2012 the plans were unified  (Comisión de Regulación en Salud, 




enroll with insurers (Entidades Promotoras de Salud, or EPSs) and have the right to a state-
regulated health plan (Plan Obligatorio de Salud, or POS). To realize the expected positive 
effect of competition on the quality of these services, people in both schemes must be allowed 
to select their EPS. There are two types of fixed premium rates (UPC, for its Spanish 
acronym) that differ in monetary value11 and structure. The UPC for the contributory regime 
was defined as a per capita tax adjusted by age and sex that functions as an “insurance 
premium” (independent of income) (Yepes, et al., 2010). The UPC for the subsidized regime 
did not have age or sex adjustment, but a percentage was added in the case of remote areas.12   
 
Health care is provided by a mix of public and private institutions. The EPSs can provide 
services directly through their own provider network (vertical integration) or from public 
providers (Empresas Sociales del Estado) or private enterprises (Instituciones Prestadoras de 
Servicios, or IPSs). In the case of the subsidized regime, the law required that a mandatory 
percentage of the services be purchased within the network of public hospitals at the insured 
individual’s place of residence. For the contributory regime, EPSs can contract all of their 
services with private institutions. The health system’s resources are administered through the 
Solidarity and Guarantee Fund (Fondo de Solidaridad y Garantía, or FOSYGA), which 
finances and compensate entities in the distinct regimes.13 By 2008, when the court issued 
decision T-760/2008, EPSs were allowed to purchase health-care services under three types of 
contracts (Decree 4747 of 2007).14  
                                                 
11 In 2007, the UPC-C was equivalent to US$207 and the UPC-S to US$117 (Escobar, et al., 2009), p. 5). 
12 Such as some cities in the departments of Amazonas, Arauca, Casanare, Caquetá, Chocó, Guajira, Guainía, 
Guaviare, Meta, Putumayo, San Andrés, Providencia, Sucre, Vaupés, and Vichada Uraba . 
13 See Annex 1.2 for a graphic explanation of the Structure of the Colombian Health-Care System by 2008. 
14 The first type, capitation, consists of a fixed amount of per insured. The amount, services, and length of the 
contract is pre-negotiated by the EPS and the provider. In the second type, event, the payment is defined by the 
services and drugs provided to the insured in a certain period; often, the provision of services requires 
authorization from the EPS. In the third type, case-by-case package of services provided by diagnoses, groups of 
services are provided in response to a medical event or medical diagnosis. The payments are made on the basis 
of pre-agreed fares (Procuraduría General de la Nación, Agencia de Estados Unidos para el Desarrollo 





Law 10 from 1990, which was an antecedent for the 1993 health-care reform, recognizes the 
right of citizens and the community to participate in the assessment, formulation, and 
preparation of plans, programs, and projects; decision-making; and administration and 
management of health services (article 3). Social participation is also a recognized in Law 100 
as one of the guiding principles of public health-care services; article 153 calls for social 
participation in the organization and control of the institutions that are part of the health-care 
system, as well as in the system as a whole.  
 
The reality, however, did not live up to these commitments. Regulations in practice limited 
citizens’ participation to the client-provider relationship. The legal framework ordered the 
creation of citizen oversight committees and associations of users at the insurance companies, 
but in the case of community participation, the regulations stressed its local scope (see, e.g., 
Presidencia de la República de Colombia, 1994). At the national level, Law 100 created the 
National Council on Social Security in Health (CNSSS), responsible for making national-
level decisions regarding the health-care system, such as what to include in the insurance 
benefit package. The CNSSS was composed of representatives of the state (presided over by 
the Ministry of Social Protection) and representatives of specific sectors (such as EPSs, 
providers, and unions). However, the CNSSS allowed only for limited participation of health-
care users (Giedion, Panopoulou, & Gómez-Fraga, 2009). Furthermore, these various groups 
had unequal capacities to organize and participate at CNSSS sessions. Certain actors, such as 
the groups of EPSs represented by the Association of Integral Medicine Companies, and the 
Colombian Association of Hospitals and Clinics, enjoyed greater economic and human 




groups, such as pensioners, did not have the same capacity, and their arguments were often 
rejected for the lack of technical evidence.15  
 
Implementation of the extensive health reform required by Law 100 has not been an easy task. 
More than 1,000 legal provisions have been approved to regulate and fix some of its 
“problems” (Intervention of  Senator Dr. Jorge Enrique Robledo Castillo. Audiencia Pública 
de Rendición de Cuentas en Salud. Bogotá, 2011).   
 
The reform was designed to achieve universal coverage and progressive equalization of the 
health plans, and to guarantee the economic sustainability of the system. These aims were 
conditioned on an increase in, and effective use of, health sector resources. The increase in 
economic resources was to be achieved through governmental allocations and a rise in 
contributions from the contributory regime (workers under the payroll regime and 
independent workers earning more than twice the minimum wage). But contributions from 
citizens with formal employment did not achieve their projected levels.16 The financing model 
required that 70 percent of the Colombian population, including 85 percent of independent 
workers, needed to join the contributory regime—a target that, by 2008, had not been 
achieved (Barón, 2007; Clavijo, 2009; A. Gaviria, Medina, & Mejia, 2006; Guerrero, 2008).17 
At the same time Colombia’s health expenditure increased dramatically. Total health 
expenditure is composed of direct public expenditure (in Colombia, by the Ministry of Social 
Protection and local authorities), social security expenditure (contributions from the 
contributory regime), and private expenditure (private insurance and out-of pocket 
expenditures). Between 1993 and 2003, total health expenditure as a percentage of GDP grew 
                                                 
15 Interview with former staff member of the Ministry of Social Protection, and CNSS November 2009. 
16 These contributions come in the form of mandatory discounts to payroll (since 2007, 8.5 percent is to be paid 
by the employer and 4 percent by the employee) or direct deductions to the income (12.5 percent) of 
independent/self-employed workers.  




from 6.2 to 7.8, and direct public health expenditure grew from 1.4 percent to 3.1 (Barón, 
2007). By 2008, the total  health expenditure was 5.9 percent of GDP (Guerrero, Gallego, 
Becerril-Montekio, & Vásquez, 2011).   
 
Law 100 (article 162) required that Colombia’s health plan be designed and adapted to 
accommodate changes in the country’s demographics, epidemiological profile, available 
technology, and financial conditions of the health system. However, no system for a regular 
and systematic review of the POSs was established.  Despite the lack of a mechanism for a 
regular revision of the POSs, there were modifications (see Annex 1.3), but these did not 
follow a clear rationality, and did not lead to equalization of the POSs for the subsidized and 
contributory regime. In general, the inclusions focused largely on treatments for high-cost 
diseases, particularly HIV/AIDS and chronic renal failure. Scholars have argued that the 
modifications of the POS-S did not involve a comprehensive analysis of the needs and that it 
would have been better if they had started by, including the most important services from the 
POS-C (i.e., those with a higher demand) and then include more specialized treatments 
(Giedion, Panopoulou, et al., 2009).  
 
2.2 The Colombian Health System after Law 100: Universal Coverage, 
Solidarity, and Expenditure Effectiveness 
 
Based on this outline above of the main characteristics of the health system introduced by 
Law 100, this section assesses the health system’s performance in terms of the principles set 
forth by Law 100: universal coverage, solidarity, and efficiency.  
 
This thesis adopts a broad approach to health systems reform based on an understanding of 




political system (Freedman, 2006; Freedman et al., 2005; Hunt & Backman, 2008; Yamin & 
Norheim, 2010). In this sense, health systems are not only providers of health and health care 
but also a vital part of the social fabric—structures where societal values and norms are 
communicated and reinforced. These societal values and norms influence how health systems 
are designed, as well as how the outcomes of health policies and interventions are assessed. 
Thus, the selection of criteria and indicators to assess the performance and outcomes of health 
systems and health interventions is contentious and embedded in normative judgments and 
moral considerations that are not value-neutral and that are often not explicitly presented by 
the literature (Harper et al., 2010).  
 
This section presents an assessment of the reform based on its stated aims. It does not focus 
on health outcomes indicators—not because they are unimportant, but health outcomes are 
influenced by additional factors other than access to health care. It is difficult to extrapolate 
the impact of insurance coverage on a population’s health conditions, and attempts in 
Colombia to measure the impact of insurance status on health status have been inconclusive 
(Agudelo, Cardona, Ortega, & Robledo, 2011; Giedion, Díaz, Alfonso, & Savedoff, 2009).  
 
Universal Coverage 
One of the most publicized outcomes of the Colombian health reform has been the increase in 
social security coverage (see, e.g., (Glassman, Escobar, Giuffrida, & Giedion, 2009; Pinto & 
Hsiao, 2007; Savedoff, 2000). Different studies have shown that although universal coverage 
was not achieved by 2001, as was the aim of Law 100,  coverage increased progressively, 
especially in the subsidized regime. According to the quality-of-life survey, by 2008, 84.6 
percent of the population was covered by social security (DANE, 2009), showing a major 





Universal coverage is recognized as a mechanism to secure access to health services, and 
consequently enjoyment of the right to health. This thesis adopts a definition of the right to 
health, that includes the access to health care, namely that listed in General Comment 14 and 
recognized by Colombia’s Constitutional Court: i) accessibility; ii) availability; iv) quality; 
and iv) acceptability (ethically and culturally appropriate) (Committee on Economic Social 
and Cultural Rights, 2000). 
 
The accessibility of health care has mainly been measured by an indicator of the use of health 
services when required. These assessments show that Colombians covered by the health 
system go more often to a health facility to receive care when required (Giedion, Díaz, et al., 
2009; Guerrero, et al., 2011; SEI, CENDEX, COLCIENCIAS, & Ministerio de la Protección 
Social, 2009). However, this indicator does not allow us to infer the level of complexity of the 
health-care services accessed, or the levels of access by users from the different regimes to 
follow-up appointments or the continuation of treatment (Yepes, et al., 2010). This is highly 
relevant in the Colombian context due to the structural inequality of the system. While 
individuals under the POS-C have access to the full range of health care, individuals under the 
POS-S have access to a comprehensive package at the first level of attention and access to 
care at the fourth level (catastrophic diseases), but very limited access to services of medium 
complexity, including specialty care at outpatient and inpatient facilities (Giedion, 
Panopoulou, et al., 2009). This structure hinders the delivery of comprehensive care to people 
under the subsidized regime.  
 
Access to information allowing patients to make informed decisions, such as which EPS or 




and aspects of the quality of care has also been identified as a barrier to ensuring that 
competition within the system is driven by consumer choice, as originally planned by the 
reform (Pinto & Hsiao, 2007). 
 
Another indicator of the accessibility of the health-care services is the number of claims 
presented for effective access to services recognized by the POS. Colombians have been 
systematically reporting serious failures in this regard, showing that the EPSs systematically 
deny users the access to drugs, services, and supplies included in the POS. As a result, many 
users are forced to resort to legal actions (in the form of tutelas) to protect their right to 
health. The majority of the health-related tutelas presented between 2003 and 2007 were for 
drugs, services, and supplies included in the POS.18 
Table 2: Health tutelas per year, 2006–2011 
 2006 2007 2008 2009 2010 2011 
 Total % Total % Total % Total % Total % Total % 
POS 
 76,719 60.89 60,178 50.72 75,774 49.29 103,041 68.25 89,762 65.40 131,077 67.81 
Non-
POS 49,275 39.11 58,480 49.28 77,956 50.71 47,937 31.75 47,498 34.60 62,225 32.19 
Total 125,994  118,658  153,730  150,978  137,260  193,302  
Source: (Defensoría del Pueblo, 2009, 2010b, 2011, 2012) 
             
Economic accessibility has been portrayed as one of the main achievements of the Law 100 
reforms, through the role that access to health insurance plays in the financial protection of 
families (by limiting their out-of-pocket expenses) (Clavijo, 2009; Cubillos, Pulido, Alfonso, 
Bolivar, & Castrillón, 2009; Glassman, et al., 2009; World Health Organization, 2000). 
However, the parameters used by some scholars to assess financial protection (Flórez, 
Giedion, Pardo, & Alfonso, 2009) leave aside common expenses required to effectively 
access health care in Colombia, such as transportation, accommodation, and food for patients 
and their companions (SEI, et al., 2009), p. 99). According to data collected by the 2007 
                                                 




National Health Survey, of the users who attended outpatient consultations that year, 46.6 
percent paid for transportation, 27.7 percent paid for photocopies, and 11.9 percent paid for 
food. Transportation alone represents 19.1 percent of the monthly expenditure in outpatient 
consultations (SEI, et al., 2009), pp. 99, 106).  
 
Of these expenses, transportation is an important variable to consider in a context such as 
Colombia’s, where the unequal distribution of health-care facilities forces users, especially 
the poorest ones, to travel long distances to access health care. This relates to another 
dimension of accessibility, which is physical accessibility. Under the Colombian health 
system, when a patient requires a consultation with a specialist, the EPS is not obligated to 
provide a service close to the patient’s place of residence. Law 100 grants EPSs the authority 
to determine which health facilities within Colombia’s territory its users can attend. This 
means, for example, that a user would not be able to go to the nearest second-level hospital if 
his or her EPS does not have a contract with that hospital.  
 
Other expenses that can create economic barriers include co-payments (copagos) and 
“reasonable fees” (cuotas moderadoras). Co-payments are calculated as a percentage of the 
services provided and are charged for surgeries or costly treatments to help maintain the 
system’s economic sustainability. In the contributory regime, users also pay a “reasonable 
fee” that aims to encourage the proper use of services and enrollment in comprehensive-care 
programs developed by the EPS (Ministerio de la Protección Social, 2009b).  The 2007 
National Health Survey showed that 40.9 percent of patients requiring a medical consultation 
paid either a co-payment or a reasonable fee. Users in the subsidized regime and those 





These economic barriers lead to, and exacerbate, other types of structural inequities. Due to 
higher rates of morbidity and the need to access reproductive health care, women use health 
care more frequently than men do, and have higher health expenses (Ewig & Hernández-
Bello, 2009). In addition, ender inequalities within the labor market mean that women earn 
less than men—and thus feel the impact of health-care expenses more strongly.  Many have 
also criticized the system for its failure to achieve financial equity. The contributory regime 
has a flat deduction rate that remains the same regardless of income or family structure 
(Procuraduría General de la Nación & Centro de Estudios de Derecho Justicia y Sociedad, 
2008). 19 
 
The availability of health services is a major cause of out-of-pocket health-care expenditures 
in Colombia, particularly for people living in rural areas and in the poorest departments with 
most unmet health needs (see Table 2). A survey performed by Médecins Sans Frontières in 
rural and isolated areas found that the distance to health facilities—and, as a result, the cost of 
transportation—is a major barrier to accessing health services (Médicos Sin Fronteras, 2010). 
The types and level of services offered in the departments of Guainía, San Andrés, Arauca, 
Amazonas, and Guaviare, are extremely restricted (Defensoría del Pueblo, 2010a), meaning 
that their inhabitants must travel to other departments when they require specialized care. 




Annual health expenditure: 
transportation (Colombian pesos) 
Times national 
average 
% of the population with 
unmet basic needs  
National average 8,346 1 19.66 
Arauca 133,000 16 32.01 
Caquetá  23,000 3 33.48 
Casanare 44,600 5 26.16 
Chocó 159,101 19 81.94 
Putumayo  167,299 20 26.54 
Vaupés 130,220 16 40.26 
Vichada 206,204 25 42.94 
Sources: (DANE, 2011; SEI, et al., 2009) 
                                                 
19 The 12.5% deduction means that a family of five with a US$1,000, monthly income pays US$125 for health 
care and keeps US$875 for the rest of its expenses. In contrast, a five-member family with a monthly income of 
US$10,000, spends US$1,250 on health care and keeps US$8,750 for the rest of its expenses. While the percent 





Quality assurance has been another major challenge for the Colombian health sector. Even 
though Law 100 (article 153) states that the health system must progressively provide health 
services of equal quality regardless of users’ ability to pay, the national system for quality 
assurance was not established until 2006 (Decree 1011 of 2006). This step, though late in 
coming, was a milestone. It was accompanied by other regulatory initiatives aimed to improve 
the quality of health services, such as the establishment of auditing and accreditation systems. 
Despite these initiatives, the dominant position in the health care market of the EPSs, the lack 
of information, and the weakness of the regulatory entities has allowed the quality of health-
care services to be sacrificed for financial profitability (Molina, Muños, & Ramírez, 2009).  
 
In term of the cultural acceptability, one major criticism in term of the cultural acceptability 
is that the Law 100 (and subsequent regulations) and consequently the POS do not include the 
cosmovision of indigenous population, not only in terms of the characteristics of the services, 
also in terms of their understanding of how health care should be organized and provided.20   
 
Efficiency 
Competition between providers (insurers and health services) was conceived under Law 100 
as the main mechanism for guaranteeing the efficient use of resources. However, various 
studies have showed that this “competition” has not been institutionalized throughout the 
country. Not all Colombians enjoy the possibility of choosing between more than one EPS. 
This means that sometimes EPSs and users alike have only one choice of health service 
providers.  
 
                                                 
20 Law 691 from 2001 regulates the participation of ethnic groups in the health system, but this does not adopt 




In addition, measures such as allowing EPSs to buy health services within their own health 
services network (known as vertical integration) have not achieved their expected outcomes in 
terms of expenditures (Restrepo, Lopera, & Rodríguez, 2007). Instead, these measures have 
produced a number of negative outcomes, such as (i) limiting the free exercise of the medical 
profession; (ii) creating opportunities to generate revenue by cutting costs without regard to 
quality; and (iii) giving more power to the EPSs to manage and control the cost of the services 
offered (Defensoría del Pueblo, 2007; Molina, et al., 2009; Restrepo, et al., 2007). 
  
Another aspect of the efficient use of resources relates to transactions between different actors 
involved in the health system. Studies have shown that the structure of Colombia’s health 
system, along with weak oversight mechanisms, has allowed practices to flourish that produce 
high transaction costs for the system (Barón, 2007; Ramirez, 2010; Semana, 2010). For 
example, the lack of an adequate information system has allowed EPS to claim pay for 
services without actual proof that the service was provided (including payment for non-POS 
services); deceased patients remain in the system and generate expenses (EPSs have been 
reported to request reimbursement for services ostensibly provided on behalf of these 
patients) (Pinto & Hsiao, 2007). The EPSs have also been able to establish anticompetitive 
practices, such as agreements on criteria to be used to deny certain services, drugs, and 
procedures, in order for the expenses to be recovered as “non-POS services” 
(Superintendencia de Industria y Comercio, 2011).  
 
Corruption and clientelism have led to the misuse of resources. SISBEN, the surveys used to 
determined who qualifies for the subsidized regimen, has been used by national-level political 
authorities to obtain political support in two ways: by lowering the threshold to become 




used as part of election campaigns. SISBEN’s methodology facilitates this manipulation; 
while the methodology requires the national government to instruct local authorities on how 
to apply the door-to-door survey, it grants local authorities discretion over the timing. This 
has allowed the survey to be conducted during electoral campaigns (Camacho & Conover, 
2009).21 In addition, authorities (such as mayors) have the capacity to manipulate the scores—
a practice that different studies have shown to be widespread (Dinero, 2010; El Tiempo, 2008; 
A. Gaviria, et al., 2006; Sevillano, 2011). The national government’s lack of control and 
monitoring has also contributed to this manipulation.22 
 
As a result of these weaknesses and deficiencies, assessing the outcomes of the subsidized 
regime on the distribution and allocation of health care resources has not been an easy task, 
and different assessments have produced conflicting results. Some find that it has improved 
the distribution and allocation of the subsidies—in other words, the subsidies are being 
granted to those who need them (Yepes, et al., 2010). Other find that SISBEN has been 
providing subsides to populations able to pay (Pinto & Muñoz, 2010). 
  
The privatization of health services has created new paths for clientelism at the local level. 
Politicians can receive support from private health care enterprises for their campaigns. In 
exchange, authorities can use public funds to hire these enterprises’ services. Public health-
care resources have also been used to support illegal groups (paramilitaries and guerrillas) as 
a mechanism to obtain and maintain political power (López, 2010). 
 
                                                 
21 Due to continuous complaints about the survey being used for political purposes, in 2010, the government 
prohibited it from being conducted during the electoral campaign.  
22 Studies have found “suggestive evidence of less cheating during electoral periods when there is a stronger 




Another source of resources misuse and lack of financial efficiency within the health sector 
has been the implementation of policies and regulations allowing increases in the prices of 
health services and supplies. One example is the drug pricing control system, implemented in 
2006, which limited competition. As a result, the state has been paying exceptionally high 
prices for drugs (Health Action International, 2009; Vasquez, Cortes, & Rossi, 2010). 
 
Solidarity within the Health System 
Despite increases in national health expenditure as part of the GDP, and an increase in  
contributions from the contributory to the subsidized regime (which rose from 1 percent to 1.5 
percent in 2007) – there has not been a major increase in the fiscal effort to cover the health 
needs of the worst-off. Resources derived from the national budget to finance the health needs 
of the subsidized regime (i.e., the worst-off) fell by 5.5 percentage points between 2000 and 
2007. While in 2000, 11 per cent of the tax revenue was directed to cover the health needs of 
the non-contributory population, by 2007 this was down to 6.5 per cent (Salud Colombia, 
2009). This shows that despite the increase in coverage, the state has reduced the weight of 
public spending dedicated to cover the needs of the worst-off. 
 
In conclusion, when analyzing the reform’s outcomes against its aims of universal coverage, 
efficiency, and solidarity within the health system, the picture is grim. Serious deficiencies in 
the health system have prevented Law 100’s aims from being realized. 
 
2.3 Litigation of the Right to Health in Colombia  
 
This section outlines the characteristics of the legal system in which litigation takes place, 
explaining the factors that shape the litigants’ opportunity structure.  In 1991, Colombia 




contributed to a rise in judicial interventions on social and economic rights, particularly the 
right to health. The new Constitution, which recognizes economic and social rights, includes a 
mechanism for the protection of fundamental constitutional rights, called acción de tutela 
(hereinafter tutela). This allows any citizen to demand immediate protection of his or her 
constitutional rights (González & Durán, 2011), p. 54).  The Constitutional Court was 
established “as a specialized tribunal overseeing a new ‘constitutional jurisdiction,’ which 
extended to all Colombian judges” (Yamin & Parra-Vera, 2010), p. 109). 
 
The Constitutional Court has protected the right to health in three ways. First, it has found the 
right to health enforceable when it is connected with the right to life, personal integrity, and 
human dignity, allowing Colombians to request procedures not included in the POS in a 
broader range of situations than just imminent death (Corte Constitucional de Colombia, 
2008; Yamin, et al., 2011). Second, the Court has recognized the fundamental nature of the 
right to health in contexts in which the claimant is subject to special protection, such as the 
case of children, indigenous populations, or people with mental or physical disabilities. In 
these cases, the Court has called for ensuring that a certain scope of required health services 
be effectively guaranteed.  Thirdly, the Court has gradually left the doctrine of connection 
(between health and life with dignity) to justify the enforceability of the right to health, and 
developed a third way, namely recognizing the right to health as a fundamental right. Yet, for 
the Court, constitutional rights are not absolute; they may be limited in accordance with 
criteria of reasonableness and proportionality. As with other constitutional rights, the Court 
recognizes that while the right to health have a programmatic character, it carries obligations 
that can require immediate fulfillment, either because they do not necessitate additional 





Other programmatic obligations are required to be carried out progressively; calling for 
complex actions and resource allocation. The progressive aspect of fundamental rights, such 
as the right to health, allows claimants to legally demand at least the existence of a public 
policy aimed at ensuring the effective enjoyment of the right, which includes mechanisms for 
stakeholders’ participation.  
  
In addition to the development of the Court’s jurisprudence, systematic failures in the health 
system, have contributed to an exponential increase in right-to-health claims.23 Although Law 
100 (article 230) provides sanctions for practices such as the denial of services included in the 
POS, this has been a systematic problem, creating mistrust between the different actors of the 
health system. These systematic problems demonstrate the state’s inability to fulfill its 
constitutional responsibilities of regulation, monitoring, and oversight of the health system.24  
 
2.3.1 Constitutional Court Decision T-760/2008 
 
In this context, with a staggering number of individual right-to-health claims, in July 2008 the 
Constitutional Court handed down decision T-760/2008, which ordered the Colombian 
government to adopt the necessary measures to correct deficiencies in the health-care system 
that, according to the Court, violated the right to health of Colombians.  T-760/2008 is a 
“structural ruling,” a type of judicial decision characterized by its (i) wide scope (affecting a 
large number of people whose rights are allegedly violated); (ii) systemic focus (involving 
several state agencies as defendants allegedly responsible for systematic failures of public 
policy); and (iii) complexity (involving orders of complex implementation, where various 
                                                 
23 The number of right-to-health claims rose from 21,301 in 1999 to 153,730 in 2008.  
24 Under the Constitution (article 49), the state is responsible for (i) organizing, (ii) directing, and (iii) regulating 
the provision of health services; (iv) establishing policies for the provision of services by private entities; 
exercising (v) monitoring and (vi) oversight; (vii) establishing the respective jurisdictions of the national and 
local authorities, as well as members of the public; and (viii) determining these actors’ respective roles and 
responsibilities. Thus, in Colombia’s managed competition model, the state is responsible for guaranteeing and 




governmental entities are instructed to take coordinated actions to protect the entire affected 
population, and often with explicit requirements for participatory, dialogical policy processes) 
(César Rodríguez Garavito & Rodríguez, 2010). 
 
Civil society organizations were not direct drivers of this decision; they were not plaintiffs in 
the case, and this decision did not result from strategic litigation. The Colombian legal system 
allows the Constitutional Court to accumulate and review individual cases and identify 
systematic and structural failures. In its preparation of decision T-760/2008, the Court carried 
out a research process, sending formal requests for information to actors and authorities 
within the health system and consulting officials from the Ministry of Social Protection, 
insurers, and providers.25  The research allowed the Court to identify several problem 
dimensions reflected in the individual cases and to build one structural case. Decision T-
760/2008 did not focus on one single problem of the health system; rather, the Court decided 
to address the whole system and to protect different rights (Cepeda-Espinosa, 2011). Decision 
T-760/2008 reflects the Court’s understanding of the problems within Colombia’s health 
system—it does not necessarily concur with the views of other Colombian actors.26  
 
The Court’s emphasis on addressing the health system as a whole increases the complexity of 
the ruling. One of the main characteristics of T-760/2008 is its scope. Unlike other structural 
rulings of the Colombian Constitutional Court addressing human rights violations faced by 
specific groups, such as inmates (T-153/1998) and internally displaced persons (T-025/2004), 
it involves the entire Colombian population and all actors in the health system. Thus, the 
                                                 
25 This research process was referred to in more than one of the interviews performed for this dissertation. 
26 For example, before decision T-760/2008, the Attorney General's Office issued, in collaboration with the non-
governmental organization Centro de Estudios de Derecho, Justicia y Sociedad, a report analyzing the situation 
of the right to health in Colombia (Procuraduría General de la Nación & Centro de Estudios de Derecho Justicia 
y Sociedad, 2008). The report concluded that despite the major role performed by the Constitutional Court in 
protecting the right to health through decisions on tutelas, the situation of the health system and the increase in 
right-to-health tutelas showed the limitation of this legal mechanism to solve the health system’s problems. The 




ruling’s implementation requires tremendous commitment, participation, and coordination 
among public and private actors.  
 
To illustrate the systematic problems within Colombia’s health-care system, the Court 
selected and described 22 individual right-to-health claims (tutelas). For the Court, these 
cases represented a failure of competent authorities to meet their constitutional obligations to 
respect, protect, and fulfill the right to health, and, as a consequence, the Court decided to 
impart orders to overcome the detected failures of regulation. The ruling appointed 
responsible state bodies for the fulfillment of each of the orders.27 
 
Persistent inequality was highlighted as one of the structural problems of Colombia’s health-
care system. The Court found that despite the government’s commitment to unify the health 
plans by 2001, no program or schedule for this was in place. T-760/2008 thus ordered the 
updating, adaptation, and equalization of the health plans for adults and children (primarily 
through orders 16, 17, 21, and 22). The Court did not, however, order an automatic 
equalization. It called for a comprehensive process to identify the health needs of the 
Colombian population and to redesign a new and financially sustainable common health plan. 
 
Decision T-760/2008, adopting a “comprehensive human rights approach” in line with 
General Comment 14 of the UN ESCR Committee, required that the reform process guarantee 
the direct and effective participation of the medical community and health service users, 
especially those affected by the policy changes. The Court explicitly defined participation as a 
mechanism to prevent those affected by decisions from being excluded from decision-making 
processes. In line with the right-to-health framework set out by the UN ESCR Committee, 
                                                 




decision T-760/2008 emphasized that the constitutional responsibilities regarding access to 
health care go beyond the issuing of regulations. It cited the conditions listed in General 
Comment 14—availability, non-discrimination, physical accessibility, economic accessibility 
(affordability), information access, acceptability (ethically and culturally appropriate), and 
quality—and stressed the state’s obligations to respect, protect, and fulfill the right to health 
(Committee on Economic Social and Cultural Rights, 2000). 
 
The Court took into consideration the system’s economic sustainability, ordering “that 
whatever reform was adopted for the health care system to comply with the decision rendered 
by the court, it should be financially sustainable” (Cepeda-Espinosa, 2011), p. 1701). The 
Court also showed its concern for cash-flow problems within the health system; it required the 
adequate and timely flow of resources to the health system and called for improving the 
system of verification, control, and payment performed by FOSYGA (mainly through orders 
24 and 27).  
The Court also stressed that its decision was framed within the existing legal framework 
conceived by the Constitution and developed by Law 100, emphasizing that it would exceed 
the Court’s competence to order the design of a distinct system, as that would be a decision 
for the legislature. In T-760/2008, the Court did not require a particular type of reform to the 
Colombian health system, for neither the Court nor its judges have the power “to tell the 
responsible authority, specifically, what should be appropriate and necessary to ensure the 
effective enjoyment of the right” (Colombian Constitutional Court Decisions T-760/2008), 
paragraph 3.3.15). However, the Court required that any measures taken to address the 
decision respect certain principles, including equality, financial sustainability, participation of 




of vulnerable populations. These principles are recognized by the Colombian Constitution and 
Law 100.  
 
Decision T-760/2008 did not generate a homogenous reaction in terms of wholesale support 
or rejection. Some criticized the Court’s casting of T-760/2008 within the framework of Law 
100. One aspect of this critique focused on the system’s economic sustainability and on the 
impossibility of achieving the aims of equalization and universalization, expressed in Law 
100 and required by the decision, under the current system of financing, which is based 
mainly on payroll deductions for formal employees and on state subsidies. According to this 
view, equalization would serve as a perverse incentive for people to return to the informal 
sector to avoid paying “more” (in deductions) for the same health-care services; it would thus 
create more problems for the system in terms of collecting the resources needed to finance the 
system (Santa María & Perry, 2008). Along the same lines, there were concerns regarding the 
use of tutelas for non-POS services, highlighting the need for a broader discussion on the 
availability of resources and the role of judges. (Santa María & Perry, 2008; Rodrigo  
Uprimny & Rodríguez, 2008). 
 
A second set of responses reflected a more critical view of Colombia’s health system, arguing 
that the Court, despite recognizing the structural problems of the Law 100 model, asked for 
solutions within a model that is incapable of guaranteeing the right to health in the terms 
defined by the Court. According to this view, the model created by Law 100 considers health 
as a good that can be purchased, resulting in a system where access to health depends on the 
purchasing capacity of individuals and where private actors such as EPSs are able to negotiate 
to obtain higher economic revenues, regardless of the quality of the services provided 





Other detractors, critical of the role of the Court and the judicialization of the right to health, 
focused on the decision’s economic impact. According to their calculations, the requirements 
such as POS equalization were economically impossible to achieve (Caracol, 2008; Tsai, 
2010). Without taking account of the structural problems of the system that motivated the 
ruling, they highlighted the scarcity of resources and disputed reports indicating that most 
tutelas concern services included in the POS, arguing that, in many cases, the EPSs do not 
deny services but rather (legitimately) ration the use of resources (Castaño, 2008).28  
 
Yet other critics addressed the lack of a public health component within the decision (Rodrigo  
Uprimny & Rodríguez, 2008). This is not a minor point since, as recognized by the Court’s 
own jurisprudence, health cannot be restricted to the absence of disease. Decision T-760/2008 
neglected key components of health, such as preventive care and health promotion—areas 
that, as mentioned above, were already weakened after the implementation of Law 100. 
 
Monitoring of Decision T-760/2008  
Following the experience of decision T-025/2004, the Court invited different actors to 
constitute monitoring groups. The first call, in December 2008, was answered by a group of 
insurers and providers’ associations and by an umbrella organization consisting mainly of 
academic organizations. The Court considered the composition of these groups (which 
included interest groups, such as insurers) a weakness for the process. Thus, in December 
2009, it sent new invitations to a number of organizations from academia and civil society, 
and to a congressional commission (Corte Constitucional de Colombia, 2009). This invitation 
was accepted by some of the organizations (Confederación Colombiana de Consumidores; 
                                                 




Movimiento Nacional por la Salud y la Seguridad Social; Asociación Colombiana de 
Facultades de Medicina; Centro de Estudios de Derecho, Justicia y Sociedad; and Asociación 
Médica Sindical). In May 2010, the Court resubmitted its invitation to those organizations 
that had not replied to the previous one (Corte Constitucional de Colombia, 2010a).  
 
In addition, in 2010, organizations such as la Mesa por la Vida y la Salud de las Mujeres and 
Comisión de Seguimiento a la Sentencia T-760 de 2008 y de Reforma Estructural al Sistema 
de Salud y Seguridad Social29 submitted a formal request to the Court asking to be part of the 
monitoring group; the Court accepted this request. It must be noted that these requests were 
presented in a tense political context. The government attempted to limit access to the tutela 
within the health sector through the implementation of legal limitation and fines to medical 
doctors. These measures, framed within the declaration of a state of social emergency in 
December 2009 (Ministerio de la Protección Social, 2009a), faced strong opposition from 
different sectors of society (El Espectador, 2010; El Tiempo, 2010) and, in April 2010, they 
were declared unconstitutional by the Court. For the Court, the government’s reasons for 
declaring a state of social emergency were not sufficiently strong to justify the declaration. 
Since the situation motivating the state of social emergency was not an unforeseen event, the 
government should have used the traditional legislative channel, Congress, to pass health-care 
reforms such as the ones included in the social emergency decrees. The Court also found that 
                                                 
29 Its members consisted of ASALUD; ASSOSALUD; Academia Nacional de Medicina; Asociación 
Colombiana de Sociedades Científicas; Asociación de Pacientes de Alto Costo; Asociación Colombiana de 
Facultades de Medicina; Corporación Viva la Ciudadanía; Grupo Guillermo Fergusson; Movimiento Nacional 
por la Salud y la Seguridad Social; Universidad Javeriana, Facultad de Medicina, Dirección de Postgrados en 
Salud y Seguridad Social; Universidad Santo Tomás, Facultad de Economía; Universidad de Antioquia, Facultad 
de Derecho y Ciencias Políticas, Facultad Nacional de Salud Pública; Unión Temporal Universidad de 
Antioquia, Universidad Nacional; and Universidad Nacional, Facultad de Medicina, Doctorado Interfacultades 
en Salud Pública, Departamento de Salud Pública, Centro de Historia de la Medicina, Departamento de Salud 
Colectiva de la Facultad de Odontología, Programa de Doctorado en Salud Pública, Instituto de Desarrollo 





the reforms included in the state of social emergency would not solve the underlying 
problems of Colombia’s health-care system (Corte Constitucional de Colombia, 2010b).  
 
This situation motivated some organizations to actively participate in monitoring the 
implementation process. The way in which the government initially responded to the decision, 
as well as the Court’s response to these measures, created a context in which these actors 
recognized that the oversight of the implementation process provided an opportunity to 
participate in spaces where the structure and problems of the health system would be debated 
(see, e.g.,(Hernández, 2010; Malagón, 2010) In addition to creating these monitoring groups, 
in 2011, the Court invited groups of experts to discuss a number of topics related to decision 
T-760/2008. Five topics were assigned: (i) the comprehensive updating of the POS; (ii) the 
system’s cash flow and financial sustainability; (iii) barriers to accessing the right to health; 
(iv) POS equalization and universalization; and (v) indicators and assessment benchmarks. 
The groups met an average of four times, and the results of their work were published by the 
Court (Corte Constitucional de Colombia, 2011a). 
  
3. Research Questions  
 
Regardless of whether one is “for” or “against” the Court’s structural ruling in decision T-
760/2008—and court involvement in ESCR matters more broadly—it is important to assess 
the effects of such judicial interventions. Do they produce the negative impacts predicted by 
detractors? And do they achieve the expected outcomes set by the courts?  
 
The overall aim of this thesis is to provide practical evidence of the role that contextual pre-
conditions play in the implementation of judgments addressing economic, social, and cultural 





1. Did the implementation process for decision T-760/2008 change power relations between 
the actors involved in the design process for health policies? Articles 1, 2, and 3. 
2. Did the implementation of decision T-760/2008 have an effect on the organization of the 
Colombian health system? Articles 2 and 3. 
3. Did the implementation of decision T-760/2008 improve the fairness and legitimacy of the 
POS design? Article 3. 
4. Did the implementation of decision T-760/2008 have an effect on the access to health care 
of vulnerable groups, such as children? Article 2.  
5. How did contextual factors shape or hamper the implementation of decision T-760/2008? 
Articles 1, 2, and 3. 
 
These questions are addressed in the three different articles that compose this thesis. Even 
though each article responds to different aspects of decision T-760/2008, they all harmonize 




4.1 Research Approach 
For this thesis, the research strategy chosen was a single case study. This strategy allowed for 
the investigation of a contemporary phenomenon within its real-life context, which is 
important especially when the boundaries between the phenomenon and context are not clear 
(Yin, 2003). The case-study approach permits a detailed description of the context, as well as 
the use of multiple sources and the development or testing of a theory (VanWynsberghe & 
Khan, 2007). These characteristics were fitting for a research project such as this one, which 
involves the evaluation of ongoing processes and whose analysis seeks to address contextual 






This case study was a qualitative study that followed an interpretative, naturalistic approach: 
it was mainly (except for the analysis of some documentation) carried out on a real-world 
situation, without manipulation or control strategies. The information was analyzed following 
an inductive analysis (exploring open questions, no hypothesis test), and the interpretation of 
the phenomenon was concerned with understanding the meanings that people attach to this 
phenomenon within their social worlds (Patton, 1990; Snape & Spencer, 2003). I chose this 
approach because one of my methodological aims was to understand how the different actors 
involved in the implementation of decision T-760/2008 understand and interpret the decision 
and its implementation process.  
 
The data collection methods involved close contact with research participants: interviews with 
actors involved in the implementation process, and the revision of documents produced by 
these actors. Some of the documents and data sources contained quantitative data (such as 
databases on services denied).  
 
The field trips included visits to four cities in Colombia: Bogotá, Cartagena de Indias, 
Quibdó, and Medellín. Bogotá is the capital of Colombia, where the president, ministries, and 
Constitutional Court are located. Most of the meetings and public hearings organized by the 
Ministry of Social Protection (now Ministry of Health and Social Protection) and the 
Constitutional Court took place in Bogotá,30 and all of the meetings and information sessions 
organized by the Commission on Health Regulation (CRES) included a session in Bogotá.  
 
                                                 
30 See Annex 1.5 for a complete list of the events organized by the Ministry of Social Protection, the CRES, and 




Cartagena de Indias is the capital of the department of Bolívar. At the beginning of 2010, the 
city’s government decided to initiate, using its own resources, a pilot program for the 
equalization of the POS for all age groups.  
 
Quibdó is the capital city of the department of Chocó, which is home to a high concentration 
of the country’s vulnerable groups (82% of Chocó’s population are Afro-descendants, 11.9% 
are indigenous, 25.5% are adolescents, 14.2% are under five years old, 51.4% live in rural 
areas, and 78.5% live in poverty). The region has been affected for years by the armed 
conflict.  Chocó’s health system has also been portrayed as heavily affected by corruption. 
Funds have been diverted to drug traffickers and to finance the campaigns of politicians 
involved in the drug trade. In 2007 and 2010, the system was declared bankrupt and required 
intervention by national authorities (El Pulso, 2008; López, 2010). This high level of 
corruption made research on Chocó’s health system a sensitive issue. During the interviews, 
some of the key informants in Chocó required that I not take notes on sensitive issues (such as 
corruption), arguing that even if they trusted me as a researcher, my notes could be stolen by 
people who wanted to see what the interviewees were telling me. In June 2011, serious 
corruption was discovered in the department health office, Dasalud. The Attorney General’s 
Office opened an investigation and ordered the detention of individuals involved in the fraud 
(Territorio Chocoano, 2011). Against this background, key informants from Chocó 
recommended against my visiting Quibdó, considering it unsafe to conduct research regarding 
health systems in a context were corruption cases were being revealed, and also that people 
would be reluctant to speak. Thus, my 2011 field work did not include a visit to Chocó. 
 
Medellín is the capital of the department of Antioquia. For years, Antioquia has been home to 




the health secretary from Medellín’s local government presented a proposal to the national 
government for a progressive equalization of the POS. Medellín is also home to one of the 
country’s best academic departments on public health, the Faculty of Public Health at the 
University of Antioquia. Researchers from this department have produced important 
investigations regarding the impact of health reform in Colombia (see, e.g., (Arbelaez et al., 
2004; M. B. Gaviria, Henao, Martínez, & Bernal, 2010; Molina, et al., 2009; Segura-C, Rey-
S, & Arbeláez- M, 2005) and have been closely following the implementation of decision T-
760/2008. This department, in collaboration with the legal department of the human rights 
office of Medellín (Personería de Medellín), has created a health observatory and a 
committee to follow up on the implementation of decision T-760/2008.  
 
4.3 Data Collection 
This study involved different sources of evidence: (i) semi-structured interviews of key 
informants from patients’ organizations, non-governmental organizations, state bodies, 
regional-level health bodies, academia, and health providers (articles 1, 2, and 3); (ii) reports 
and official documents regarding the implementation of decision T-760/2008, mainly of its 
orders 17, 19, and 21, issued between July 2008 and March 2012, including electronic reports 
on health services denied (articles 1, 2, and 3);31 (iii) the government of Bogotá’s database on 
health barriers, SIDBA, from 2010 (article 2); and (iv) observations of meetings organized 
around the implementation of T-760/2008, such as meetings of civil society groups, public 
hearings (July 2011), and workshops during field work visits in 2009, 2010, and 2011. The 
data was collected between March 2009 and July 2012. 
 
                                                 




For the selection of the respondents, a combination of theoretical sampling (Silverman, 2009) 
and snowball sampling was used. Individuals were identified according to their role in the 
implementation of decision T-760/2008. The sample included representatives from the 
following entities or groups: bodies in charge of implementing the decision, state institutions 
in charge of monitoring implementation, non-governmental monitoring institutions 
recognized by the Constitutional Court, users’ groups working on the monitoring of the 
decision, civil society groups and experts who sent comments to the Constitutional Court and 
the Ministry of Social Protection regarding the implementation of T-760/2008, providers’ 
associations, and minority and vulnerable groups (such as indigenous organizations in Quibdó 
and Bogotá, women’s organizations, and organizations of patients with high-cost diseases). 
 
Respondents were approached either through contacts in Colombia or directly (by phone or e-
mail). The purpose of the interviews was explained to respondents, and all participants were 
asked for their oral consent to participate in the study. At the end of each interview, 
respondents were asked to share the names of other people or institutions that they considered 
crucial to be interviewed, as well as documents (such as reports) that they considered 
important to be reviewed. Access to files of the Constitutional Court and to the database of 
Bogotá’s local government was acquired through letters of request. In these letters, the 
objective of the research was explained.  
 
Ethical approval was obtained from the Norwegian Social Science Data Services Ombudsman 






Certain limitations of this study and its data collection are worth mentioning because of their 
effects on the research. The first limitation is that I did not stay permanently in Colombia 
throughout the duration of this study. Although I made several trips to Colombia, which were 
planned to coincide with important activities of the Constitutional Court, the CRES, the 
Ministry of Social Protection (now Ministry of Health and Social Protection), and other actors 
connected with the implementation of decision T-760/2008, it was impossible to predict all of 
the reactions at the political level generated by the decision—which, in turn, had an effect on 
the dynamics of the implementation process. For example, at the beginning of my second 
field trip to Colombia (October–December 2009), officials from the Ministry of Social 
Protection, in interviews as well as in Congress, declared the impossibility of unifying the 
POS due to economic constraints, and criticized perverse effects of decision T-760/2008. 
Some civil society groups involved in the promotion and protection of the right to health 
criticized decision T-760/2008 for allowing the continuation of the model created by Law 
100. Towards the end of my trip, in December 2009, the Colombian government declared a 
state of social emergency in the health sector (Ministerio de la Protección Social, 2009a). The 
emergency decree faced strong opposition from different sectors of society (see, e.g., El 
Tiempo, 2010b, 2010c; Jaramillo, 2010) and prompted protests in various cities at the 
beginning of 2010 (El Espectador, 2010).  
 
Given that I had already left Colombia, I monitored from afar the sequence of events 
following the declaration of the state of social emergency. I did this through the media and 
through personal communications (mainly emails) with people I met during my previous field 





The same happened with the process analyzed in article 3 (an analysis of the fairness and 
legitimacy of the system established to update the health plans). While having the opportunity 
to participate in some of the meetings organized by the CRES, following the debates, and 
collecting documents prepared by relevant actors, I did not attend most of the meetings that 
were organized, and consequently missed the debates that took place during these meetings.  
 
Another limitation of this thesis is that it lacks the data and analysis to provide strong 
evidence regarding changes at the level of discourses and ideas, social goals, and values. Even 
if the thesis highlights decisions such as the adoption of a unified health plan (first for 
children and later for adults) as having major symbolic significance, as concrete and practical 
recognition of the equal rights of all Colombians, it does not analyze their effects on societal 
discourses regarding issues of equality within the health system. Time and resource 
constraints were the main barriers to developing an in-depth analysis and providing strong 
evidence regarding symbolic effects.  
 
My analysis of the media coverage followed the methodology used by Colombian scholars 
(César Rodríguez Garavito, 2011; César Rodríguez Garavito & Rodríguez, 2010): I analyzed 
the discourse in two print media newspapers, El Tiempo and Semana. The strength of these 
two newspapers is that both have an online news archive that facilitates searching news items 
(i.e., it can be performed without being in Colombia). I performed an initial data collection of 
the news published in El Tiempo, but then started questioning whether El Tiempo was the best 
source. This newspaper belongs to one of the monitoring groups of decision T-760/2008, so 
its coverage on the issue (for example, the number of stories published) could be influenced 
by its work as a monitoring actor. This situation left me with one source, Semana, which I 




Other sources of information were the laws and regulations issued after decision T-760/2008. 
An analysis of this issue is presented in the discussion section of this thesis.  
 
4.4 Data Analysis 
One of the mains challenges of this case study was that it was an ongoing process addressing 
a highly polarized topic in Colombia. Divergent opinions regarding the health system, as well 
as the disclosure during my data collection process of sensitive information, (such as the 
content of the Emergency Decrees, or databases on the denials of services) may have 
influenced the way in which I analyzed the data. As a researcher, I was requesting information 
from people who were participating in a debate; thus, what they disclosed to me was 
influenced by the position they were seeking to defend.  
 
Since the start of Colombia’s health system reform, polarized positions have developed  
among different sectors, including public authorities, health providers, insurance companies, 
scholars, users, and unions. Certainly, people can change positions, but in general, there 
appeared to be three distinct positions among stakeholders.  One position supported the 
reform model and was skeptical of the Court’s role. Within this camp, some had participated 
in programs to reinforce the Colombian health system, such as the Program for Supporting the 
Health System Reform (PARSALUD). During my first two trips (in 2009) to Colombia, I 
observed that among those charge of the government’s response to decision T-760/2008, 
including the social emergency decrees, many adopted this position (see, e.g., Centro de 
Gestión Hospitalaria, 2009a, 2009b; El Tiempo, 2010a). A second position was reflected by 
those who, despite having been supportive of the Law 100 model, were more open to 
speaking about its structural problems, as well as about the responsibility of Colombian 




on cash flow, the POS composition, and the calculation of the UPC (see, e.g., Opinion y 
Salud, 2011; Portafolio, 2009). A third position is represented by actors who, since the design 
of Law 100, have been critical of the model and the weight that it gives to private-sector 
actors, as well as of how the privatization of some hospitals has been carried out and of the 
repressive tactics deployed against union leaders. For years, Colombia has been home to the 
highest share of trade unionist homicides worldwide; it is estimated that 2,863 unionists were 
killed between 1986 and 2010 (Bolle, 2012; Escuela Nacional Sindical, 2010). Union leaders 
and workers in the health sector have also been victims of killings and brutal repression in the 
context of privatization (Yamin & Parra-Vera, 2010), reinforcing the polarization of positions 
regarding the country’s health reform.  
 
In addition to what can be described as political polarization regarding the Colombian health 
system model, distrust between suppliers and users was another key issue. Health system 
users expressed dissatisfaction with the information provided by their EPSs. They perceived 
that the EPSs did not provide them with enough information about their rights or about the 
providers’ network hired by the EPSs (Defensoría del Pueblo, 2010a). This dissatisfaction 
reflected distrust concerning the information provided by the EPSs.  
 
Another challenge was to follow an ongoing process that was a catalyst for changes in the 
health system and that uncovered corruption cases within the health sector. New regulations 
and disclosures of corruption cases not only generated more information for analysis but also 
produced changes in the discourses of different actors. For example, after the disclosure of 
corruption cases in 2011, the executive started to strengthen its position on the need to reduce 
the number of EPSs. Corruption cases also forced the resignation of ACEMI’s president. The 




were also significant. Since 2010, there have been three ministers of health (in comparison, 
their predecessor was in office for seven years). This has been interpreted as the political cost 
of the power purges within the health sector (César Rodríguez Garavito, 2012).  
 
Against this background, characterized by distrust and opposing positions on the health 
system model, I used different strategies to ensure the rigor of my analysis of the qualitative 
and quantitative data collected. Rigor as used here refers to reliability and validity (Davies & 
Dodd, 2002). It implies a process that goes beyond the application of a set of methodological 
tools—it suggests an ethical component. Under this view, the data analysis acknowledges the 
location of the researcher during the research process, the presentation of the analytical 
framework (which reflects a value system), threats to the study’s validity, and analysis 
techniques employed (Whittemore, Chase, & Mandle, 2001). By making these elements 
explicit, the analysis covers the credibility requirement: it deals with the focus of the research 




Before embarking on my field work in Colombia, I studied decision T-760/2008, collected 
information regarding the organization of the Colombian health-care system, and discussed 
my questions regarding T-760/2008 and the Colombian health system with other members of 
CMI’s “Right to health through litigation?” team.32  
 
                                                 




In March 2009, I traveled to Colombia with colleagues from the team. This visit allowed me 
to establish contact with different individuals and institutions involved in decision T-
760/2008’s implementation.  
  
Having Spanish as a mother tongue facilitated my communication with respondents. It also 
proved an advantage in the analysis of documents and databases produced by Colombian 
authorities and organizations.  Being a foreigner from a neighboring country (Peru), free from 
Colombian institutional affiliations in a highly polarized environment, also seemed to be a 
positive aspect. It allowed me to access different spaces and talk to people interested in 
explaining their points of view. Being a foreigner also helped in persuading people to describe 
their conceptions regarding the organization of Colombia’s health system (which in itself 
reflects their position). Since I was a foreigner, they assumed that they needed to explain the 
organization of the health system—and I welcomed this, as it provided me with an 
explanation of the system and Law 100. I did not this only to show empathy but also because 
I recognized that each interviewee had a unique understanding of the health system, 
sometimes shaped by personal experiences. This exposed me to new dimensions of the 
structure and problems within the system. For example, during some interviews in Bogotá, 
transportation of relatives was highlighted as an issue that creates problems for the EPSs (as it 
generates expenses not considered by the UPC), and for this reason, transportation cannot be 
considered under the POS. When another interviewee spoke about children with cancer who 
must travel to Bogotá, I discovered a new dimension of the problem. In these cases, should 
the transportation of the child’s relatives be covered? Who pays for the accommodation of 






In Quibdó, interviewees told stories about how hospitals in Medellín refused to receive 
patients transferred from Chocó, and how some patients had to be accompanied by police in 
order to receive treatment. In Medellín, interviewees described the huge debt that health 
authorities in departments like Chocó had with Medellín’s hospitals, and how this situation 
was endangering the hospitals’ finances. All of these elements were crucial to building my 
understanding of Colombia and informing my analysis.  
 
Being identified as part of the same “reality” (i.e., Latin America) facilitated the 
communication. I felt that people found it easy to explain a reality that, in their opinion, I 
shared or at least was able to understand. On more than one occasion during the interviews, 
respondents made statements such as, “We Latin-Americans are alike . . . ,” “As you know, 
we Latin Americans,” or “I am sure that in Peru it is similar.” 
 
Analytical Framework 
This thesis applies an explicit framework for the analysis of legal strategies for the 
enforcement of ESCR, as described in section 1.1. However, in the assessment of the 
implementation process for decision T-760/2008, the analysis is also informed by the human 
rights based approach referred to in the Court’s decision and uses the framework adopted by 
the Court in its decision as a benchmark for assessing the level of compliance. Thus, as will 
be discussed, in article 1, where participatory process are described, I do not argue that the 
human rights based approach to participation is the best approach for the development of 
participatory processes. Rather , I state that since the Court adopted a specific approach, the 





The use of these frameworks has been critical in this thesis. During the interviews, I listened 
to strong opinions about decision T-760/2008 and the role of the Court—for example, that 
with T-760/2008, the Court destroyed the Colombian health system, or that the Court was 
interested only in reducing tutelas and not in solving the health system’s problems.  
 
In addition, while I maintain the utmost respect for the Court as an institution, following its 
work has formed my opinions about its weakness and strengths, as well as about decision T-
760/2008. While my opinions may have changed during this research project, I have sought to 
keep a firm focus for my analysis, stressing the main knowledge interest of this thesis—that 
is, an assessment of how contextual factors influence the implementation of rulings such as 
decision T-760/2008. To achieve this, I found that the best strategy was to be clear in the 
normative approach that I was adopting in the analysis – namely that of the Court itself. 
 
Threats to Validity 
Two of the main threats of this study have been the reliability of the research and the 
credibility of the researcher (Patton, 1990). In qualitative studies, the researcher is an 
instrument, and in a highly polarized context such as the one studied here, it is easier to 
criticize the researcher for failing to be neutral. To prevent such criticisms, a number of 
measures were taken. As mentioned earlier, explicit frameworks were adopted for the data 
analysis, which respond to what was required by T-760/2008. Another principle followed was 
the use of multiple sources of information (Yin, 2003). The study’s design was explicit in its 
requirement to involve different actors with different opinions regarding the health system 
and to include all of these opinions and points of views in the analysis. In the case of 





This study also followed the principle of maintaining the chain of evidence (Yin, 2003). The 
articles and reports were reviewed by external observers (e.g., supervisors and article co-
authors) who were not directly involved in the data collection. These reviews were significant 
during the process of designing the study and writing the articles. They also required 
organizing the information in a way that allowed external observers to follow the chain of 
evidence from the conclusions back to the initial research questions, or vice-versa.  
 
Analysis  
In the case of the recorded interviews (28), comprehensive data treatment and tabulations 
were used (Silverman, 2009). In other words, all of the interviews and materials were read, 
codified, and analyzed. This was done to increase the stringency of the analysis and to ensure 
that the findings were based on an analysis of all data and not on the selection of quotations 
that supported the researcher’s assumptions. The analysis was conducted according to the 
following categories described by the human rights framework adopted by the Constitutional 
Court: (i) institutional mechanisms to ensure that people can participate; (ii) capacity building 
for participation (for health policymakers, individuals, and groups) that includes 
empowerment and an analysis of power relations; (iii) participation throughout the process (in 
setting the agenda for discussion, policy choices, implementation, monitoring, and evaluation; 
and (iv) accessible accountability and conflict-resolution mechanisms (Potts, 2008). 
Triangulation of data was used as a tool for checking the consistency of the information 
provided in documents and during the interviews (Patton, 1990; Yin, 2003).  
 
For articles 1 and 2, the data was analyzed using the comprehensive human rights framework 
adopted by the Court, with the components of participation and the dimensions of availability, 




access, acceptability (ethically and culturally appropriate), and quality being the main focus of 
the analysis (Committee on Economic Social and Cultural Rights, 2000; Potts, 2008).  
 
In the case of the database of electronic reports submitted to the Court by the EPSs (article 2), 
two different report formats were used during 2011.  Hence we decided to collect information 
from the three months – April to June 2011 – when most of the EPSs were sending 
information in the correct format (under Resolution 163/2011, approved in February 2011). 
However, it was still not possible to include all the data in the analysis, because the reports 
used different formats and did not contain the same information. In the case of one EPS, 
Salud Total, the codes used for the description of the service required were in the old format. 
As the report contains all the fields from the correct format the data was amended and 
included in the analysis.33 The data set allowed for an analysis of information from 33,507 
cases (27,535 from the subsidized regime and 5,972 from the contributory regime). The data 
was analyzed using PASW 18. Then, taking into consideration that T-760/2008 expressly 
addressed children’s right to health, the cases were divided into two age groups—individuals 
over and under 18 years old—and were reviewed and analyzed based on the reasons given for 
denying the service.  
 
Article 2 also analyzed the database provided by the government of Bogotá’s health barriers 
reporting system, SIDBA, using PASW 18. The database contained 6,305 cases of children. 
The analysis was performed using the categories created and applied by SIDBA, which 
incorporated the UN ESCR Committee’s right-to-health framework outlining the principles of 
availability, non-discrimination, physical accessibility, economic accessibility (affordability), 
information access, acceptability (ethically and culturally appropriate), and quality 
                                                 




(Committee on Economic Social and Cultural Rights, 2000; Dirección de Participación Social 
y Servicio al Ciudadano. Alcaldia Mayor de Bogotá, 2010).  The results of article 2 were 
organized following the structure proposed by the analytical framework outlined in section 
1.1 (Global Center for the Study of Law and Social Transformation, 2011). 
For article 3, five drugs were initially randomly selected from the list of technologies 
evaluated by the CRES in the prioritization process performed in 2011 (Comisión de 
Regulación en Salud, 2011a). As none of these drugs were subsequently included in the POS 
after the prioritization process, we decided to make a second random selection of five drugs, 
but this time from the list of drugs that were ultimately included in the POS (Comisión de 
Regulación en Salud, 2012b). This was performed with the aim of providing a better 
understanding of the possibilities provided by the template when the drug is prioritized. 
For each of these ten selected drugs, we searched for published health technology assessments 
(HTAs) on the CRES website. The website contains two lists: (i) HTAs that recommended 
including the technology in the POS; and (ii) HTAs with other recommendations (such as to 
not include or to include with the caveat that an economic assessment be performed) 
(Comisión de Regulación en Salud, 2011c, 2011d). For seven of the selected drugs, we 
located one HTA for each. For two of the selected drugs, azithromycin and cefuroxime, we 
found two HTAs each (one for adults and one for children). Since esomeprazole did not have 
a HTA, we reviewed eleven HTAs in total. For the ten drugs, we also extracted information 
from the documents prepared by the CRES. This information included, among other things, 
the CRES’s reasons for including or excluding a particular drug, and information on drugs 
included and excluded from the same pathology group. We also reviewed HTAs on insulin 
glargine and mycophenolate that were developed by the National University in 2010 in 




for health technologies assessments. The extracted information for each drug was used to 
complete the ethical template.  
The results of the three articles were used to answer the questions presented in this thesis. The 
next section presents a description of each of the articles, including their main results and 
conclusions.  
5. Articles Summary 
 
Article 1 
Article one investigates how participation has been understood and practiced by the bodies in 
charge of implementing decision T-760/2008. As mentioned above, following a 
comprehensive human rights approach, the Court required this reform process to ensure the 
participation of the scientific community and users of health services. The article addresses 
the current debate regarding the application of participatory approaches to the development of 
health policies and programs. Using the example of decision T-760/2008’s implementation, 
but also going beyond the Colombian context, the article analyzes the possibilities for and 
challenges to meaningful participation in health, and the role of courts in fostering 
deliberative processes.  
 
As the article contends, despite widespread recognition of popular participation as a key 
aspect of the development of health policies and programs (Rifkin, 2009; World Health 
Organization & Office of the High Commissioner for Human Rights, 2010), scholars have 
raised concerns over the shortcomings of participatory approaches in genuinely empowering 
the people they ostensibly serve (Cooke, 2001), as well as over the lack of substantial 
evidence concerning the usefulness of participation (how it can really lead to better decision-




be a signal of the resistance that some participatory initiatives produce, especially when their 
implementation entails a change in the relationship between citizens and authorities, such as 
when authorities provide agency to those usually ignored. The article argues that there are 
major differences between participatory approaches, especially regarding the role played by 
participatory spaces (e.g., whether they are informative, consultative, or decision-making 
spaces). 
 
Since decision T-760/2008 adopted a specific approach, the evaluation of the participatory 
process under the decision’s implementation process must assess whether the requirements of 
this approach have been fulfilled. According to the comprehensive human rights perspective 
adopted by T-760/2008, participation must guarantee the following: (i) institutional 
mechanisms to ensure that people can participate; (ii) capacity building for participation (for 
health policymakers, individuals, and groups) that includes empowerment and an analysis of 
power relations; (iii) participation throughout the process (in setting the agenda for 
discussion, making policy choices, implementation, monitoring, and evaluation); and (iv) 
accessible accountability and conflict-resolution mechanisms (Potts, 2008). 
 
On the basis of these principles, I analyzed the implementation process for T-760/2008 during 
the three years following the decision. The article concludes that despite the implementation 
of participatory processes by Colombian authorities, the requirements of a comprehensive 
human rights approach to participation have not been fulfilled. Contextual factors, such as 
pre-existing power imbalances and traditions regarding how to implement policy reforms, 
influence the overall implementation process of judicial decisions, and, as consequence, the 
effects of these decisions. These are characteristics that must be considered in the assessment 




neglected, even by the Court itself. The quality of the participation has not been a core 
element of evaluation and debate,34 and there have been no spaces for agreeing on the 
parameters of participation alluded to in the Court’s decision, as if participation had a 
universal and unique meaning.  
 
Nevertheless, the approach adopted by the Court, calling for a broad democratic dialogue to 
define the new benefit plan (POS), constitutes a novelty in the Colombian context. This is so 
not because Colombia has never had participatory processes but because the country’s 
experiences of such processes at the level required by the Court’s decision (formulation of 
health public policies) have been traditionally implemented following an instrumental 
approach to participation. 
 
Article 2  
This article assesses the implementation of one order of decision T-760/2008 relating to 
children’s right to health. This article explores whether the reforms implemented allowed for 
a correction of the structural problems addressed by T-760/2008. It also explores whether 
these reforms have led to an improvement in the POS structure and in the effective enjoyment 
of the right to health by Colombian children. 
 
Children’s right to health was selected because T-760/2008 stressed that children are a group 
requiring special protection and because both the Colombian Constitution and the Court’s 
jurisprudence expressly recognize children’s right to health, in contrast to the general right to 
health, which the Court has derived from other rights, such as the rights to life and dignity. 
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As a basis for the analysis, we outlined a theoretical approach for evaluating the 
implementation and effects of judicial rulings regarding health system reform.35 The 
framework stressed the importance of including key contextual aspects in the analysis of legal 
strategies (such as judicial decisions) and of conceptualizing policymaking processes as 
highly influenced by contextual factors, such as power relations and political settings. In this 
sense, the framework differed from those approaches that conceptualize policymaking as a 
closed and linear process, and that characterize it as a technocratic challenge.  
 
The article concludes that despite Colombian authorities’ nominal compliance with the 
Court’s orders, authorities have not fulfilled their constitutional responsibility to organize, 
direct, and regulate the provision of health services in a way that allows for the effective 
enjoyment of the right to health for all children.  
 
Article 3  
Article 3 assesses the fairness and legitimacy of the system established to update Colombia’s 
health plan, or POS, focusing its analysis on health technology assessments of the drugs.  
 
Even if T-760/2008 did not provide an explicit framework to assess the fairness and 
legitimacy of the priority-setting process, the decision did require the POS update to (i) 
clearly define what health services are included in the benefit plans, (ii) establish what 
services are excluded, specifying those currently not covered under the benefit plans that 
gradually will be included, and indicating the goals and dates for expansion; (iii) decide what 
services should be removed from the benefit plans, justified in terms of health priorities, so as 
                                                 




to better protect human rights; and (iv) take into account the sustainability of the health 
system and the financing of the POS.  
By adopting these principles, the Court explicitly required a prioritization process going 
beyond technical assessment and including public deliberation. This approach is in line with 
theoretical approaches to justice in health, one of the most prominent of which is called 
“accountability for reasonableness” (A4R), developed by Norman Daniels and James Sabin. 
According to A4R, prioritization processes must comply with four conditions: (i) publicity 
(public accessibility of rationales behind decisions); (ii) relevance (acceptance of evidence, 
reasons, and principles as relevant by fair-minded people); (iii) revision and appeals 
(institutionalization of mechanisms to challenge and dispute decisions and, more broadly, 
opportunities for revision and improvement of policies in light of new evidence or 
arguments); and (iv) regulation (public regulation of the process to ensure that the first three 
conditions are met). 
In this article, we use an ethical template based on the A4R fair process principles (Daniels, 
Teagarden, & Sabin, 2003) to evaluate the drug prioritization process performed in Colombia 
in 2011 as part of the POS update. The ethical template organizes reasons regarding coverage 
and non-coverage of pharmaceutical products, and proposes a four-level hierarchy for 
decision-making about drug coverage. The template was used to analyze the prioritization 
process for ten randomly selected drugs performed by Colombian authorities during 2011.  
The results show that the implementation of decision T-760/2008 has produced positive 
changes in the design of the decision-making process involved in health-care priority setting: 
in 2010, the CRES designed a methodology and a process by which this methodology would 
be approved by key Colombian actors (including civil society organizations, medical 




However, despite this development, according to our analysis, implementation of the 
prioritization process has presented major weaknesses that undermine its fairness and 
legitimacy. These weaknesses are mainly associated with a lack of information and 
transparency in the decision-making process. This lack of information and transparency 




The overall aim of this thesis is to contribute to the current debate regarding the strengths and 
limitations of economic and social rights litigation. The analysis focuses on the effects that 
contextual preconditions play in the implementation of judicial decisions aimed at protecting 
economic and social rights.   
 
This section is organized following the framework adopted in this thesis (see section 1.1). As 
mentioned above, the three articles that make up this thesis address different aspects of this 




As described in section 2.3, decision T-760/2008 is an ambitious ruling from the Colombian 
Constitutional Court that addresses the Colombian health system as a whole. Even for the 
preparation of its ruling, the Court consulted with different actors—an action that reflects the 
Court’s approach to the health system’s problems. Another main characteristic is that the 
decision did not create homogenous reactions of support or rejection from the various sectors 
of Colombian society. As mentioned earlier, while there are opposing positions regarding the 




the sectors in favor of the structure created by Law 100 nor wholesale rejection from those 
more critical of it (see, e.g., Alzate, 2009; Castaño, 2008).  
 
In this context, the Court, based on its experience from previous decisions (mainly decision T-
025/2004), called on civil society organizations to form monitoring groups to oversee the 
decision’s implementation. In addition to these monitoring groups, the Court invited a group 
of experts to discuss topics related to the decision (Corte Constitucional de Colombia, 2011a). 
 
During the time period covered in this study, there were no legal attempts to overturn the 
decision, showing that despite the variety of positions towards T-760/2008, there existed a 
shared perception that the health system has structural problems that require intervention. 
Further, although the judicial intervention has been pointed out by some scholars as being one 
of the main factors responsible for the system’s economic crisis (see, e.g., (Guerrero, et al., 
2011), Colombia “has a tradition of judicial independence and the Constitutional Court has 
built on this independence” (Cepeda-Espinosa, 2011), p. 1699).36 The Court’s role and 
authority is respected by organizations and authorities at various levels, proving the Court 
“social authority” to demand information from different state branches as well as private 




The articles that constitute this thesis analyze three intermediary mechanisms for the 
implementation of decision T-760/2008: (i) the parameters adopted by Court regarding 
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term. This law would have allowed then President Uribe to run in the 2010 presidential elections. At the time, 




participation; (ii) the effects of the decision on the decision-making process and on power 
relations within decision-making spaces; and (iii) the effects on institutions.  
 
In each of the three articles, it is possible to detect the same trend: authorities have only 
nominally complied with what was ordered by the Court. However, this nominal compliance 
should not be minimized. Institutions such as the CRES were created,37 regulations were 
issued to improve the information system on health service denials, mechanisms were 
developed for public participation in the POS review process and equalization, and 
regulations were issued to equalize the POS. Nevertheless, these measures were insufficient in 
terms of fulfilling the Court’s orders and providing solutions to problems within the health 
systems, beyond directly addressed by decision T-760/2008.  
 
Indeed, the articles in this thesis demonstrate that these measures were not enough to 
challenge power relations within the health system. Power relations are a key element in 
health, as they shape social structures and processes (Commission on Social Determinants of 
Health, 2008). In the case study analyzed herein, power relations exist at the level of decision-
making processes and at the level of accountability.  
 
Regarding the decision-making process, the articles find that the shortfalls in fulfilling 
decision T-760/2008’s requirements around participation were deeply influenced by different 
actors’ varying perceptions of participation, which did not necessarily harmonize with what 
was required by the Court’s framework. Articles 1 and 3 show how decision-making 
processes cannot be understood as linear processes, isolated from societal values and norms, 
where it is possible to go directly from problem identification to policy implementation 
                                                 
37 The CRES was liquidated in December 2012 (Ministerio de Salud y Protección Social, 2012). Its functions 




(Freedman, 2006; Freedman, et al., 2005). Yet, in Colombia, decision-making processes 
within the health system have been dominated by an approach that sees participatory spaces 
merely as venues for information and consultation. In addition, policymaking processes have 
been controlled by the political elite.38 The Court asked for a dramatic change to this 
approach, requiring a broader participatory process—but this request was not fulfilled.  
 
One of the problems in this regard is that the Court has faced difficulties in creating 
benchmarks for participation. In 2011, the Court initiated a consultation process with experts 
in order to discuss and create benchmarks to assess the fulfillment of decision T-760/2008. 
The Court planned to include a group of civil society organizations in this process, with the 
aim of addressing the component of participation. While the Court organized a few meetings 
with these organizations, in the end, the results from these meetings were not included in the 
Court’s report on the recommendations made by the group of experts. 
 
This lack of clear benchmarks on what constitutes participation in the health system sheds 
light on the Court’s capacity to monitor the implementation of participatory processes. 
Despite evidence of the Ministry of Social Protection and the CRES’s poor compliance with 
the human rights approach, and the observations sent by different organizations to the Court 
highlighting the barriers to effective participation, the Court has not used the lack of 
participation as an argument to declare non-compliance (partial or total) with decision T-
760/2008. This indicates that despite the adoption of a comprehensive human rights 
framework in T-760/2008 — and the fact that this is not the first decision of the Court that 
                                                 
38 For example, Diego Palacio, former minister of health, was part of the group in charge of the design of Law 
100 and was the minister of social protection between 2003 and 2010. Teresa Tono was also part of the team in 
charge of designing Law 100, and was later hired by PARSALUD to support the implementation of the law. 
Nelcy Paredes Cubillo was also part of the same team, and later served as vice-president of the Association of 
Comprehensive Medicine Companies. Teresa Tono was hired by the Ministry of Social Protection, under the 




calls for broader participation of the people affected by the policies39—for the Court, there are 
other topics where it is easier to assess the level of compliance.40  
 
Finally, the power imbalances challenged by T-760/2008 are not only at the level of the POS 
structure or between the actors directly involved in policy design. Corruption and clientelism 
have been common practices within the Colombia health system as a whole. They reflect a 
system of norms that must be changed if the health system reform is to be successful. 
However, as the implementation process of T-760/2008 shows, this is a complex task that 
requires political willingness and institutional capacity.  These findings reveal a situation 
where some changes have been implemented but where the core sources of the problems 
remain unaffected. Our findings agree with the position presented by the Court in a public 
hearing in 2012, where the Court lamented the bleak situation of the health system—in 
contrast to the government’s reply, which stressed that all necessary measures to protect the 
enjoyment of the right to health had been taken. The Court identified structural problems that 
the governmental responses had not addressed, such as corruption, the dominance of private 
interests over public interests, and the inadequate administrative management of health 
resources. The Court ended by asking if it was perhaps time to re-assess the role of private 
insurers in the social security system in health (Corte Constitucional de Colombia, 2012). 
 
Effects on Access to Health Care 
While it is too early to assess the decision’s effects on access to health care, after examining 
the shortfalls in addressing problems at the level of intermediary mechanisms, it is to be 
expected that the implementation measures have failed to achieve the decision’s expected 
outcomes. According to the data presented in article 2, despite the formal equalization of the 
                                                 
39 Such as decision T-025/2004.  
40 Such as in the case of the children’s POS, where the Court declared partial non-compliance, using an 




children’s POS, Colombian children continue to face barriers in accessing health care. 
Nevertheless, the government decided to move forward with the equalization of the adult 
population’s POS before solving the problems already detected in providing equal access to 
children and in the equalization pilot programs in Cartagena and Barranquilla.  Adults, too, 
continue to face barriers. For example, in the case of patients with mental health disabilities, 
prior to the equalization of the POS, their treatments were covered fairly effortlessly by the 
municipalities. After the equalization, their treatments became the responsibility of the EPSs, 
which denied the treatments (El Tiempo, 2012). 
 
Another indicator of the problems faced by the population in accessing health care—and of 
the insufficiency of the government’s measures—is the number of right-to-health tutelas. 
According to the most recent report from the Ombudsman’s Office, an increase in tutelas was 
experienced in 2011, after a two-year decline; the majority of these claims (67.8%) were for 
services already included in the POS (Defensoría del Pueblo, 2012). 
 
However, despite the perverse effects and shortfalls, some groups have experienced an 
increase in coverage. The equalization of the POS was a progressive process that started with 
the equalization of the children’s POS in 2010, followed by the equalization of the POS for 
people over 60 years old in 2011, and ending with the equalization of the POS for all 
Colombians in July 2012. These changes should not be underestimated. They had a major 
symbolic effect in provided equal rights to the worst-off in terms of access to health care.  
However, that the worst-off must still prove their poverty status before they can enroll in the 
subsidized regime limits the symbolic effects of the equalization.  
 




Most of the findings presented in the three articles and in this section refer to what are 
categorized as direct and indirect material effects at the level of intermediary mechanisms. As 
mentioned in the methodology section, one of the main limitations of this dissertation has 
been the lack of data on symbolic effects. However, I will attempt to present some areas 
where, in my opinion, it is possible to find some symbolic effects, with the hope that these 
areas could be analyzed in future research. 
 
One area for further research is on how the right to health is represented in legal documents, 
such as laws, and how T-760/2008 has influenced this representation. For example, when 
comparing Law 100 (1993), Law 1122 (2007), and Law 1438 (2011)—different texts that 
were created under the same Constitution—one can see major changes in how the right to 
health is identified and protected. While all three laws mention the right to social security in 
health, Law 1438 goes a few steps further by providing content on the right, as well as setting 
limits. It stresses the protection of vulnerable populations (such as pregnant women, children, 
and people with disabilities) and diseases (such as mental health), including the development 
of special measures to protect their health (articles 17–21 and 65–66). The law also provides a 
definition of integral care and stresses the need to strengthen the information system on the 
performance of insurers and providers as a key measure to guarantee users’ right to free and 
informed choice (article 107). Law 1438 also differs from the previous laws in its emphasis 
on limiting individuals’ access to treatments that could have a negative impact on the 
system’s economic sustainability, and consequently on access to health care for the rest of the 





Another major development is the projects for a statutory law to regulate the right to health 
presented to the Congress in 2012 (Senado de la República de Colombia, 2012). This was a 
requirement from the Constitutional Court (Corte Constitucional de Colombia, 2010b).  
 
One more example is the newly established National Pharmaceutical Policy, which was 
formulated within the right-to-health framework adopted by the Constitution. This represents 
a major departure from its predecessor from 2004, which did not mention the constitutional 
principle of the right to health (Departamento Nacional de Planeación, Ministerio de Salud y 
Protección Social, & Instituto Nacional de Vigilancia de Medicamentos y Alimentos, 2012; 
Ministerio de la Protección Social, 2004). 
 
Another area for research could be to explore changes in the Court’s discourse. For example, 
while in decision T-760/2008 the Court requested the implementation of changes within the 
framework created by Law 100, by May 2012, after seeing the difficulties faced by the 
government in controlling the health system, the Court changed its position. It asked the 
government whether it might be necessary, in order to guarantee the right to health of 
Colombians, to consider the need for private actors that act as intermediaries inside the health 




The implementation process for decision T-760/2008 demonstrates several of the challenges 
involved in assessing judicial interventions, particularly in showing how the assessment of 
ESCR litigation can be context sensitive. This is not to say that it is impossible to assess 
litigation, but rather that it requires taking contextual factors into consideration. The analytical 




in the types of effects, allowing for a comprehensive analysis of the effects of decision T-
760/2008. However, it is important to reiterate that the analysis was driven by normative 
premises regarding health, which led to the selection of certain facts over others.  
 
This thesis raises a set of questions regarding the implementation process for decision T-
760/2008 that are addressed in the three articles and in the dissertation’s general discussion. 
According to my analyses, it is possible to argue that despite some important developments, 
there have not been major changes in the power relations within the health system, and that 
this is damaging to the trust that has been built around the reform process.  
 
While it is not possible to prove that health regulations issued after 2008 are a direct 
consequence of decision T-760/2008, it is true that in order to respond to the Court’s decision, 
Colombian authorities implemented a number of reforms affecting the organization of the 
country’s health system. However, despite these efforts, the reforms did not lead to an 
improvement in the fairness and legitimacy of the POS design. The lack of transparency of 
some of the decisions raises serious doubts about the entire process. Furthermore, as has been 
demonstrated, people in Colombia still face serious barriers in access to health care. 
 
Regarding the question of how contextual factors drive the implementation of decision T-
760/2008, this thesis advocates for the inclusion of the social determinants of health in 
analyses of right-to-health litigation. The case study examined here shows how the health 
system is a marker of a government’s performance.  
 
The findings support the understanding of an intimate relationship between the economic 
impact of litigation and regulation within the health system (Yamin, 2011), and strengthen 





Judicial decisions such as T-760/2008 are not the only path for contesting health inequities. 
Nevertheless, the evidence collected in this dissertation shows that this legal strategy has not 
harmed the authority of Colombian health institutions or damaged the system’s economic 
sustainability, as some predicted when the decision was issued in 2008 (see, e.g., (Caracol, 
2008; Castaño, 2008; Tsai, 2010). Instead, during T-760/2008’s implementation process, 
regulatory bodies within the health system have been strengthened, corruption cases have 
been uncovered, and measures to improve expenditures (such as prices controls for certain 
drugs) have been implemented. Despite its shortfalls, the implementation process could be 
argued to have produced positive direct effects at the level of the health-care system’s 
organization.  
 
My analyses allow me to conclude that despite the economic impact of right-to-health tutelas, 
these legal actions—and consequently the intervention of Colombian judges—have not been 
the main sources of the health system’s economic crisis, as various scholars have argued 
(Guerrero, et al., 2011). The problems of Colombia’s health system are more complex and are 
embedded in structural factors. The same structural factors have played a critical role in the 
implementation of decision T-760/2008, limiting the judgment’s capacity to achieve its 
objectives and to secure equity in the provision of health services. These results show the 
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760/2008, which ordered extensive reforms of the health system. Following a comprehensive 
human rights approach, the Court required this process to ensure the participation of the 
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Despite the widespread recognition of popular participation as a key aspect of the 
development of health policies and programmes,1 scholars have raised concerns over the 
shortcomings of participatory approaches in genuinely empowering the people that they 
ostensibly serve.2 A concern has also been raised about the lack of substantial evidence 
regarding the usefulness of participation, that is, how it can lead to better decision-making 
processes.3 
This article analyses how participation has been understood and practised by the bodies 
in charge of implementing the Colombian Constitutional Court’s Decision T-760 from 2008, 
which ordered extensive reform of Colombia’s health system. The Court required the process 
to follow a comprehensive human rights approach, ensuring the participation of the scientific 
community as well as users of health services. The article aims to highlight the importance of 
contextual preconditions for effective participation of relevant stakeholders in the 
implementation of such reforms. It demonstrates how these preconditions can be decisive in 
the results achieved, and argues that contextual preconditions must be included in any 
assessment of participatory processes.  
The implementation of Decision T-760/2008 offers an interesting opportunity to analyse 
the possibilities for, and challenges to, meaningful participation in health, and the role of 
                                                 
1 See Susan Rifkin, ‘Lessons from community participation in health programmes: a review of the post Alma-
Ata experience’ (2009)1 International Health 31; World Health Organization and Office of the High 
Commissioner for Human Rights, A Human Rights-Based Approach to Health (2010).  
2 Bill Cooke, ‘The Social Psychological Limits of Participation?’ in Bill Cooke and Uma Khotari (eds), 
Participation: The New Tyranny? (Zed Books 2001). 
3 John Church and others, ‘Citizen Participation in Health Decision-Making: Past Experience and Future 
Prospects’ (2002) 23 Journal of Public Health Policy 12, 14. 
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courts in fostering deliberative processes. It must be noted that, while the article analyses 
implementation of the Decision between 2008 and 2011, this is still an on-going process. 4  
The article begins by describing the approach to participation adopted by the Colombian 
Constitutional Court in its Decision, placing this into the framework of different approaches 
to participation. It then highlights some key characteristics of Colombia’s health-care system 
and the “participatory approach” within this health-care system. Finally, the article addresses 
the process of implementing the orders regarding participation within the context of the 
overall implementation of T-760/2008. The analysis is informed by the human rights 
approach referred in the Court’s decision. 
II. Understandings of Participation  
Scholars have shown that participation has different meanings for different people and that it 
‘doesn’t embody a set of values in and of itself’.5 To recognise this is to acknowledge that, 
when assessing a particular participatory process, the scope for participation provided must be 
carefully described.  
The manner in which participation is conceived is not “value neutral”—it is rooted in 
both normative and theoretical approaches. These approaches determine the level of influence 
that decisions taken in “participatory spaces” have on the final decisions (policies).6  
                                                 
4 The article is based on interviews conducted in Colombia between March 2009 and August 2011 and also on a 
review of documents and reports produced by Colombian authorities, civil society organisations, academia, and 
private enterprises regarding the implementation process of Decision T-760/2008.  
5 Richard Ballard, ‘Between the Community Hall and the City Hall: Five Research Questions on Participation’ 
(2008) 66/67 Transformation: Critical Perspectives on Southern Africa 168. 
6 See for example the classifications and differences highlighted by Mario Bronfman and Marcela Gleizer, 
‘Participación Comunitaria: Necesidad, Excusa o Estrategia? O de qué Hablamos Cuando Hablamos de 
Participación Comunitaria’ (1994) 21 Cad Saúde Pública 111; Roberto Briceño-León, ‘El Contexto político de la 
participación comunitaria en América Latina’ (1998) 14 Cad Saúde Pública 141; Alicia Ely Yamin, ‘Suffering 
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The various perspectives regarding participation can be described as occurring on a 
continuum. At one extreme are conceptions that define participation as an issue of social 
justice and empowerment. Here, participation has an ideological dimension, or intrinsic value 
(social transformation and building new social relationships), as well as a strategic, or 
instrumental dimension (methodologies and tools to achieve policy goals). The core aim is to 
provide agency to the individuals so that they can actively drive changes within their daily 
lives and within society.7 This conception is inspired by Paulo Freire and his analysis of the 
structures of oppression.8  
The approach analysed in this article—which can be described as a “comprehensive 
human rights approach”—is found on this side of the continuum. According to this approach, 
effective participation can challenge political and other forms of exclusion that prevent people 
from exercising power over the decisions and processes affecting their lives.9 According to 
the comprehensive human rights perspective, participation must guarantee the following:  
 
This perspective coincides with social justice and empowerment approaches in 
emphasising the need to analyse power structures in society (eg, who is consulted, who is 
perceived as a valid interlocutor, and how decisions are normally made), as well as capacity 
building for participation (providing agency). 
                                                                                                                                                        
and Powerlessness: The Significance of Promoting Participation in rights-based approaches to health’ (2009) 11 
Health and Human Rights. 
7 Pablo Alejandro Leal, ‘Participation: the Ascendancy of a Buzzword in the Neo-Liberal Era’ (2007) 17 
Development in Practice 539; Joel Martí, La realidad que se percibe, se mide y se transforma: métodos y 
técnicas para la participación social (Centro de Estudios Sociales Construcción Crítica, n.d). 
8 Paulo Freire, Pedagogía del oprimido (Tierra Nueva 1970). 
9 Yamin (n 6).  
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At the other end of the continuum, participation is conceived as a strategy or tool, with 
instrumental and discretionary use of participatory tools and methods.10 The main objective of 
participation is to improve decision-making processes and their products (such as policies or 
programmes) in order to address the needs of the community or target population.  
This conception is reflected in approaches to development in which participation is 
highlighted as a key to ensure the sustainability and efficiency of interventions.11 Under this 
view, involvement of the target population in the design of policies and programmes allows 
for improved resource allocation, thereby increasing the efficiency and efficacy of public 
expenditures.12 Participation has an instrumental value: by allowing for a better understanding 
of reality, it provides valuable information that can improve policies and programmes. In 
addition, since the target population is informed from the outset when policies and 
programmes are designed, participation helps to build the legitimacy of such policies and 
programmes. All of this is expected to have a positive impact on the final product, making the 
intervention as a whole more efficient in economic terms. Therefore, the ultimate belief is that 
a more informed policy design will increase the effectiveness of a given development 
intervention.13  
This approach is rooted in a normative and theoretical position in which empowerment 
is understood according to the logic of free-market relations. The poor and marginalised must 
                                                 
10 Mario Mosquera-Vasquez and others, ‘Strengthening User Participation through Health Sector Reform in 
Colombia: A Study of Institutional Change and Social Representation’ (2001) 16 Health Policy and Planning 52; 
Eduardo Cáceres, Participación ciudadana desde un enfoque de derechos (Cuadernos Descentralistas 2004). 
11 Sam Hickey and Giles Mohan, ‘Relocating Participation within a Radical Politics of Development: Citizenship 
and Critical Modernism. Draft working paper’ (2005) 36 Development and Change 237. 
12 ISALUD, Participación ciudadana en salud en el Mercosur. Marco conceptual y metodológico sobre 
participación ciudadana en el Mercosur ampliado. Primer informe de avance (ISALUD, 2005). 
13 See for example Inter-American Development Bank, Strategy for Promoting Citizen Participation in Bank 
Activities (Report) (Inter-American Development Bank, 2004); Carmen Malena, Reiner Forster and Janmeja 
Singh, Social Accountability. An Introduction to the Concept and Emerging Practice. (Social Development 
Papers 2004). 
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be empowered in order to ‘become clients who are capable of demanding and paying for 
goods and services from government and private sector agencies.’14 This approach does not 
link empowerment with the idea of social transformation. This is not a minor difference. It 
frames participation in a client-provider relationship, where clients have the right to and role 
of improving providers’ performance when delivering specific services, including health 
services, but without questioning the broader premises. As most of these services are provided 
with public resources, a main function of participation in this perspective is also to ensure the 
proper use of public funds. 
A comprehensive human rights approach, on the other hand sees participation as a 
citizenship right. In this sense, the notion of citizenship goes beyond legal obligations and 
entitlements, and becomes a means of challenging subordination and marginalisation.15 
Participation not only refers to local projects and programmes; it also entitles citizens to 
participate in broader debates, including debates on national policies.  
This notion of citizenship harmonises with deliberative democracy models, which 
propose that ‘in addition to a well-functioning electoral system, citizens should have 
opportunities to challenge and debate policies and their implementation on an on-going 
basis’.16 Another characteristic of these models is that democracy goes beyond the election of 
representatives, implying an ‘ongoing participation of citizens in the deliberative processes 
that determine policy and resource allocation’.17 Deliberative democracy does not imply a 
transfer of power from the electorate to representatives, where citizens unconditionally accept 
                                                 
14 The World Bank, The World Bank Participation Sourcebook (The World Bank 1996). 
15 Hickey and Mohan (n 11) 239. 
16 Ballard (n 5) 169- 170. 
17 Ibid 170. 
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being governed  (in a vertical hierarchical structure). Rather, it entails horizontal socio-
political relationships in which representatives continuously receive guidance from the 
people—relationships that in turn reinforce the legitimacy of the democratic process.  
Despite the differences between the two conceptions, both (and positions between the 
two) require a degree of institutionalisation in the form of rules that define how participation 
is comprehended, channels for its implementation, and human and financial resources. 
This wide range of normative and theoretical approaches demonstrates that the 
widespread use of the term “participation” masks substantial differences in the understanding 
and meaning of participatory processes—and the manner in which such processes are 
implemented. This does not mean that “anything goes” or that it impossible to evaluate the 
quality of participation. On the contrary, the awareness enables better and more nuanced 
assessment of participatory processes.  
Spelling out the content of the participatory approach under scrutiny allows us to assess 
whether weaknesses found in the particular case are a reflection of problems inherent to 
participation as such; whether they should be ascribed to the particular normative and 
theoretical approach by which the participatory process has been designed; or stem from 
implementation failures.  
In the process analysed in this article, the Colombian Constitutional Court explicitly 
framed the scope of the participation process to be undertaken as part of the implementation 
of T-760/2008. Hence, when assessing the implementation of this process, cognisance must 
be given to the Court’s participatory approach. It must also be understood against the 
particular social and political context in Colombia. 
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III. Participation in the Colombian Health System 
Colombia is a middle-income country. However, like other countries in the region, it shows 
great contrasts. Despite economic growth – Colombia advanced five places in the United 
Nations Development Programme’s Human Development Index between 2006 and 2009 – it 
remains one of the most inequitable countries in Latin America (and the world), with an 
income Gini coefficient of 58.5.18 The high level of economic inequality has implications for 
social and political relations and is an important contextual factor for understanding the 
importance – and challenges - of participation in health reform.  
Equally important is the civil war. Since 1940, Colombia has experienced an internal 
armed conflict with different degrees of intensity and had the second-highest number of 
internally displaced people in the world: approximately 5,200,000 in 2010.19 The conflict 
involves different actors: guerrilla groups, violent groups linked with the narcotics trade, 
paramilitaries, new armed groups emerging after the demobilisation of paramilitaries, and 
state forces. Some of these groups also have vested interest in the health system, politicising 
and militarising struggles over health policy.20 
Colombia also has a significant history of health reform. In 1993, through the adoption 
of Law 100, the Colombian government implemented a deep reform of the country’s health-
care system. Up until this time, Colombia’s health-care system had not managed to cover the 
                                                 
18 UNDP, ‘Colombia. Country Profile. International Human Development Indicators’ (UNDP 2011) 
<http://hdrstats.undp.org/en/countries/profiles/COL.html> accessed 4 November  2011. UNDP income Gini 
coefficient assess the deviation of the distribution of income among the individuals or households within a 
country, a value of 0 represents absolute equality, and value of 100 absolute inequality. 
19 Internal Displacement Monitoring Centre, ‘Current IDP figures’ (2011) <http://www.internal-
displacement.org/idmc/website/countries.nsf/(httpEnvelopes)/A7E1B7BD7528B329C12575E500525165?Open
Document#expand> accessed 4 November  2011. 
20 Oscar Sevillano, ‘La paraeconomía ayudó al desfalco de la salud’. (Corporación Arco Iris, 2011) < 
http://www.nuevoarcoiris.org.co/sac/?q=node/1173> accesesed July 20 2011 
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needs of the population, especially not those from the poorest sectors. Insurance coverage was 
minimal and mostly concentrated in urban areas: social security covered 23 % of the 
population and private insurers 10 %. In 1993, nearly 60 % of those who reported an illness 
that required a visit to a health facility did not visit a facility because of the costs associated 
with seeking care.21  
 
Some features of this reform process are worth considering due to its influence on 
subsequent debates on health reform, and on public trust and participation in policy processes.  
The 1993 health reform took place in a political context marked by deep economic 
crisis, internal conflict, and drug violence. The graveness of the situation led to a broad debate 
on the reforms needed to strengthen democracy and achieve peace in the country. The 1991 
Constitution, and the reforms it called for were infused by the spirit of these debates, and a 
political vision that saw the recognition of social rights as part of the solution. 
However, the reforms were also influenced by the structural adjustment reforms 
promoted by the International Monetary Fund and the World Bank in the early 1990s, in 
which state owned enterprises were perceived as inefficient. 22 A reduced role for the 
government – entailing privatisation of state-owned enterprises such as hospitals – was seen 
as key to building a more efficient state.23 The reform process was characterised by a heated 
                                                 
21 María-Luisa  Escobar and others, ‘Colombia: After a Decade of Health System Reform’ in Amanda Glassman 
and others (eds), From Few to Many: Ten Years of Health Insurance Expansion in Colombia (Inter American 
Development Bank - The Brookings Institution 2009). 
22 John Williamson, ‘A Short History of the Washington Consensus’,  (Conference “From the Washington 
Consensus Towards a New Global Governance” Fundación CIDOB). 
23 Núria Homedes and Antonio Ugalde, ‘Why Neoliberal Health Reforms have Failed in Latin America’ (2005) 
71 Health Policy and Development 83.  
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debate between ‘those who advocated solidarity and a predominant role for the state (...), and 
those who advocated competition, efficiency, and a stronger role for the private sector’.24  
The reform process was led by a “change team” of professionals working under the 
leadership of the Minister of Health. They rallied support for the reform through alliances 
with legislators and key actors within the health system.25 Thus although the health reform 
was subject to heated debated in Congress for months, some have seen this as a mere 
formality designed to legitimate the real decisions – which were in fact negotiated in closed 
spaces by the Executive and a small group of powerful actors.26  
Fearing changes to the reform process by the newly elected presidential administration, 
promoters of the reform decided to hasten its approval. Law 100 ‘was pushed through the 
legislature shortly before the Christmas holiday and then implemented as quickly as possible 
through decrees’.27 In the course of seven months, the change team issued at least 25 
regulatory decrees to entrench the reform. These decrees did not require Congressional 
approval, and were prepared in an almost secretive manner, isolated from debate. Critics have 
argued that they favoured the creation and consolidation of private organisations in the health 
system and the segmentation (inequality) of the system. The reluctance to debate the decrees 
created tension and discomfort towards the reform. 
                                                 
24 Alejandra Gonzáles-Rossetti and Patricia Ramírez, Enhancing the Political Feasibility of Health Reform: The 
Colombia Case. (Data for Decision Making (DDM) project 2000) 38. 
25 Thomas Bossert and others, ‘Transformation of Ministries of Health in the Era of Health Reform: the Case of 
Colombia’ (1998) 13 Health Policy and Planning 59.  
26 Gonzáles-Rossetti and Ramírez (n 24). 
27 Alicia Ely Yamin and Oscar Parra-Vera, ‘Judicial Protection of the Right to Health in Colombia: From Social 
Demands to Individual Claims to Public Debates’ (2010) 33 Hastings International and Comparative Law 
Review 101, 107. 
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The result of the 1993 reform was a “structured pluralism” model, financed through a 
combination of payroll contributions and general taxation. Under this model, individuals enrol 
with insurers (Entidades Promotoras de Salud, or EPSs) and have the right to a state-
regulated insurance benefit package (Plan Obligatorio de Salud, or POS). Healthcare is 
provided by a mix of public and private institutions. 
Law 100 created two types of insurance regimes: a contributory regime (CR)28 for 
formal workers and those earning more than twice the minimum wage and their families, and 
a subsidised regime (SR) for the population unable to pay.29 The health plans of each regime 
differed in coverage and services. The plan from the contributory regime (POS-CR) included 
approximately 60 % more services than the plan from the subsidised regime (POS-SR).30 
However, according to Law 100, the regimes were to be progressively unified by 2001. By 
2008 this goal was still not achieved. This was the context in which the Constitutional Court 
issued decision T-760/2008. 
Regarding the legal framework for participation, the 1991 Constitution specifies that 
one of the essential purposes of the state is to facilitate the participation of the population in 
decisions that directly affect it, as well as in the economic, political, administrative, and 
cultural life of the nation (article 2). It recognises the scope of participation at both the local 
and national levels. The Constitution describes the mechanisms for democratic participation 
as including voting, the holding of a referendum, popular consultation, public hearings, 
                                                 
28 In addition to general taxes, they “contribute” to the health system through mandatory discounts: to the 
payrolls (since 2007, 8.5 % paid by the employers and 4 % by the employees) or via direct deduction to the 
income of independent/self-employees workers (12.5 % of the income).  
29 People covered by the subsidised regime are identified by a proxy means test survey called SISBEN (Sistema 
de Identificación de Beneficiarios - Beneficiary Identification System). The survey assigns a poverty index score 
to each household; the households classified as poor must be included in the subsidised regime.  
30 Francisco J Yepes and others, Luces y sombras de la reforma de la salud en Colombia. Ley 100 de 1993 
(Assalud, Universidad del Rosario, Facultad de Economía and Mayol Ediciones SA 2010). 
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popular legislative initiatives,31 and the possible removal of public servants should they 
misuse their office.  
The participatory framework developed in the health-care sector harmonises with these 
constitutional principles. Even before the adoption of the 1991 Constitution, participation was 
considered one of the guiding principles of the public health system. Law 10 from 1990, 
which was an antecedent to the health-care reform implemented in 1993, recognises the right 
of citizens and the community to participate in the processes of assessing, formulating, and 
preparing plans, programmes, and projects; in decision-making; and in administration and 
management of health services (article 3). Law 100 also states that social participation is one 
of the guiding principles of public health-care services. Article 153 states that the health-care 
system must promote social participation in the organisation and control of the institutions 
that are part of the health-care system, as well as in the system as a whole.  
While recognising the importance of participation, the regulations resulting from Law 
100 in effect provided limited scope for citizens and local communities to participate in any 
meaningful way in health policy processes. Citizens’ participation was limited to the client-
provider relationship—stressing the importance of citizens’ control and supervision over the 
services provided. In the case of community participation, there were regulations providing 
for the creation of citizen oversight committees and associations of users at the insurance 
companies, albeit stressing its local scope.32  
                                                 
31 Can be presented by a group of citizens equal or more than the 5 % of the current electoral census. 
32 See for example Presidencia de la República de Colombia, Decreto 1757. Por el cual se organizan y se 
establecen las modalidades y formas de participación social en la prestación de servicios de salud, conforme a 
lo dispuesto en el numeral 1 del artículo 4 del Decreto-Ley 1298 de 1994 (1994).  
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 At the national level, Law 100 created the National Council on Social Security in 
Health (CNSSS) to make decisions with national impact, for instance regarding the inclusion 
of new drugs and technologies in the insurance benefit package (hereinafter POS). The 
CNSSS was presided over by the Ministry of Social Protection and composed of 
representatives of the state and different sectors (such as EPSs, providers, unions, and 
representatives of health professionals as well as user organisation from rural areas). 
However, in practice this allowed only limited participation by citizens, and then only in the 
capacity of health-care users.33 The various groups – representing different interests – had 
very unequal capacity to organise and participate at CNSSS sessions. While the EPS group, 
represented by the Association of Insurers from the contributory regime (ACEMI), and the 
Colombian Association of Hospitals and Clinics (ACHC) had economic and human resources 
to prepare technical studies to defend their proposals, other groups, such as pensioners, lacked 
such capacity, and their arguments were often rejected due to lack of technical evidence.34  
Some scholars have highlighted this model of social participation as one of the biggest 
contributions of Law 100.35 Others do not share this enthusiasm. In addition to the limited 
space for participation, the implementation of the participatory process has been cited as a 
drawback. Critics have also described the complexity of the process as a barrier.36 The 
                                                 
33 Ursula Giedion, Giota Panopoulou and Sandra Gómez-Fraga, Diseño y ajuste de los planes explícitos de 
beneficios: el caso de Colombia y México (Financiamiento del Desarrollo, 2009) [75]. 
34 This was the opinion of a key actor, former staff at the Ministry of Social Protection and CNSSS member, 
interviewed in Bogota in November 2009, thus agreeing with the analysis of scholars such as Jairo Humberto 
Restrepo, ‘¿Qué cambió en la seguridad social con la Ley 1122?’ (2007) 25 Revista Facultad Nacional de Salud 
Pública 82. 
35 Escobar and others (n 21); Rocío Carvajal, Gustavo Alonso Cabrera and Janeth Mosquera, ‘Percepciones de 
los efectos de la implementación del Sistema General de Seguridad Social en Salud sobre las acciones de control 
de tuberculosis en el Valle del Cauca, Colombia’ (2004) 35 Colombia médica 179. 
36 Ofelia Restrepo-Vélez and Paola Andrea Mosquera-Méndez, ‘Participación y empoderamiento comunitario: 
tareas pendientes de la Atención Primaria de Salud’ in Román Vega Romero and others (eds), Atención Primaria 
Integral de Salud Estrategias para la transformación del Sistema de Salud y el logro de la equidad en salud 
(Alcaldía Mayor de Bogotá. Secretaria Distrital de Salud 2009). 
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participatory system involves several spaces: users associations at health-centres and 
hospitals, as well as community committees, each different in scope. To actively participate in 
the various spaces requires resources, such as time and money to attend the meetings that are 
often limited, especially for the poorest. Users also cite scarcity of information about the 
different participatory mechanisms, and fear of service providers’ reprisals as other important 
barriers.37 There are also formal requirements to participation, such as being an organisation 
with legal standing. 
Another weakness is that the participation mechanisms were not accompanied by 
policies to regulate and implement them. This is a key issue because, although some have 
seen the scope as too limited, Law 100’s participatory approach was an innovation that should 
have challenged the traditional way of making decisions. However, in the absence of effective 
policies, doubts and mistrust between the actors, and lack of initiative from the authorities 
prevented the consolidation of the participatory spaces conceived by the law. 
The challenges involved in implementing Law 100’s participatory approach should not 
be underestimated. A predominant complication was the polarisation of positions regarding 
the reform and the health model adopted. While supporters of the “managed competition” 
model have defended the Law 100,38 others have, as discussed earlier, been critical to the 
power it gave to private sector actors, as well as the structural inequality of the system, and 
the lack of adequate initiatives to adapt the public health institutions to the new model.39 
                                                 
37 Ibid; María Delgado-Gallego and Luisa Vázquez-Navarrete, ‘Barreras y Oportunidades para la Participación 
Social en Salud en Colombia: Percepciones de los Actores Principales’ (2006) 8 Revista de Salud Pública 128; 
Mosquera and others (n 11).  
38 Amanda Glassman and others (eds), From Few to Many: Ten years of Health Insurance Expansion in 
Colombia (Inter American Development Bank - The Brookings Institution 2009). 
39 Amparo Hernández -Bello and Román Vega-Romero, ‘El sistema colombiano de seguridad social en salud: 
desigualdad y exclusión’ (2001) 1 Gerencia y Políticas de Salud 48; Homedes and Ugalde  (n 24); 
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These opposing forces led to public debate, as well as to the development and discussion of 
legislative initiatives to reform the health system.40 In 2007 a reform law (Law 1122) was 
passed. However, despite the doubts regarding the achievements of Law 100, the executive 
constrained the debate and ‘the legislative debate regarding Law 1122 lasted literally only 
minutes before approval of the executives’ proposal’.41 
Among public hospitals, the reforms led to privatisation and closure of hospitals, and 
dismissal of workers.42 Protests by health workers unions resulted in brutal repression and the 
killing of several union members.  
Furthermore, actors at the central level (such as health authorities, insurance company 
and provider representatives) were not entirely convinced of the potential of Law 100’s 
participatory polices. Recognising the asymmetry of information, the limited capacity of users 
to guide or be part of the decision-making process, was used as an argument against 
participation. Providers also cite some civil society actors’ lack of (political) “independence” 
as an argument against participation.43 This reflects an understanding of legitimate 
participation as politically neutral. When stakeholders are critical to public policies, they are 
viewed as political and suspicious and thus discredited, marginalised or repressed, even by 
                                                 
Mario Hernández-Álvarez and Mauricio Torres, ‘Colombia’s New Health Reform:Helping Keep the Financial 
Sector Healthy’ (2010) 5 Social Medicine 177; Restrepo (n 36).  
41 Alicia Ely Yamin and Oscar Parra-Vera (n 27) 107 
42 See for example Mario Hernández- Álvarez, ‘Neoliberalismo en salud: desarrollos, supuestos y alternativas’ in 
Dario Restrepo (ed), La falacia neoliberal: crítica y alternativas (Ediciones Antropos 2003); María Patricia 
Arbelaez and others, ‘Tuberculosis Control and Managed Competition in Colombia’ (2004) International Journal 
of Health Planning and Management S25. 
43 Delgado-Gallego and Vázquez-Navarrete (n 38); Mosquera-Vasquez and others (n 10). 
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those who promote participatory processes. As Ugalde (1985) observes, this is not particular 
to Colombia, but has been a common practice in Latin-American countries.44  
As result of these various factors, what was intended as participatory spaces ended up 
being conceived by users as a channel for complaints rather than spaces in which to influence 
decisions regarding the services organisation or health policies.45  
It is against this backdrop that the Colombian Constitutional Court decision T-760/2008 
must be interpreted. 
IV. Evaluating the Participation Set in Motion through the Colombian 
Constitutional Court Decision T-760/2008 
Decision T-760/2008 is a landmark decision with special characteristics. Unlike many 
structural judgements elsewhere, it did not result from mobilisation by civil society 
organisations. The plaintiffs were individuals seeking health services for themselves, who 
neither acted jointly, nor were backed by organisations acting in the public interests. 
Colombian law allows very easy access for individual tutelas - legal recourse to protect 
constitutional rights, hence this has become a main channel for the voicing of complaints and 
dissatisfaction with government. Health claims account for a large and growing share. 
Between 1999 and 2008 the judiciary received a total of 674,612 health tutelas. In a vast 
majority of these, the claim was granted, casting the judiciary in the role of public protector, 
while also being vilified as the cause of runaway health expenses.  
                                                 
44 Antonio Ugalde, ‘Ideological Dimensions of Community Participation in Latin American Health Programs’ 
(1985) 21 Social Science & Medicine 41. 
45 Delgado-Gallego and Vázquez-Navarrete (n 37); Mosquera-Vasquez and others (n 10). 
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Besides ruling in individual cases, the Constitutional Court may accumulate and jointly 
review individual cases, and identify systematic and structural failures. In Decision T-
760/2008, the Court identified several problematic dimensions reflected in the overwhelming 
number of individual right-to-health tutelas presented to the courts. Against this background, 
it constructed a decision articulating its understanding of the problems of the Colombian 
health system.46  
In the Decision, the Court selected and described 22 individual right-to-health claims to 
illustrate the systematic problems within Colombia’s health-care system. For the Court, these 
cases demonstrated a failure of competent authorities to meet their constitutional obligations 
to respect, protect, and fulfil the right to health, and, consequently, the Court decided to 
impart orders to overcome the detected regulatory failures. The ruling identified the state 
bodies responsible for the fulfilment of each of the orders. 
In T-760/2008 the Court decided that, rather than focussing on a single problem within 
the health system, it would address the system as such, and include orders addressing the 
range of problems identified in the review of the individual right-to-health claims – such as 
freedom to choose among providers, regulations regarding reimbursements to the insurers, 
universal coverage, and the unification of the POS.47 Given the complex structure of the 
                                                 
46 However, in several interviews respondents from different sectors, such as civil society, insurance companies, 
academia, as well as from the Ministry, referred to having been interviewed by representatives of the 
Constitutional Court, while it was working on the decision.  
47 Manuel José Cepeda-Espinosa, ‘Transcript: Social and Economic Rights and the Colombian Constitutional 
Court’ (2011) 89 Texas Law Review 1699. Unlike previous decisions of the Court, T-769/2008 did not focus on 
one specific group (such as inmates or internal displaced people) but simultaneously addressed problems faced 
by actors throughout the system: the users –and the EPS – in the subsidised- and in the contributory regime, as 
well as particular problems faced by vulnerable groups within the health system (children, patients with high-
cost diseases). 
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Colombian health system, with a mix of private and public actors playing different roles, the 
decision to address the whole system increased the complexity of the ruling.  
Among its orders, the Court requested the updating, adaptation, and unification of the 
benefit plans (POSs) for adults and children (primarily through orders 16, 17, 21, and 22). 
Decision T-760/2008 also adopted a “comprehensive human rights approach”, embedded in 
General Comment 14 of the United Nations Committee on Economic, Social and Cultural 
Rights, and required the process to guarantee the direct and effective participation of the 
medical community and health service users, especially those who stood to be affected by the 
policy changes. The explicit adoption by the Court of an approach defining participation as a 
mechanism to prevent those affected by decisions from being excluded from decision-making 
processes should be seen in the light of the Court’s role as recipient of public grievances, and 
of the structural inequalities in Colombian society.  
When evaluating to what extent Colombian authorities complied with the Court’s orders 
regarding participation, the criteria laid out in the comprehensive human rights approach 
should be applied and consequently fulfil the  comprehensive human rights approach 
principles: :  
1. institutional mechanisms to ensure that people can participate;  
2. capacity building for participation;  
3. participation throughout the process;  
4. accessible accountability and conflict resolution mechanisms.48  
 
                                                 
48 Helen Potts, Participation and the Right to the Highest Attainable Standard of Health (Human Rights Centre, 
University of Essex 2008). 
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The following sections examine to which degree each of these criteria have been met in the 
participatory processes designed and implemented by the Ministry of Social Protection 
(August 2008–November 2009) and the Health Regulation Commission49 (December 2009–
August 2011) in response to decision T-760/2008. 
Institutional Mechanisms 
 
According to the comprehensive human rights approach, participation requires regulated and 
operative institutional mechanisms to ensure that people can participate. In the context of 
Decision T-760/2008, the Ministry and the Commission were responsible for identifying and 
putting in place mechanisms (such as public meetings), as well as for developing an 
accessible and inclusive methodology for participation. 
The Court did not specify the organisations and institutions entitled to participate in the 
implementation of the reforms. Emphasising that as judges they do not have the power ‘to tell 
the responsible authority, specifically, what should be appropriate and necessary to ensure the 
effective enjoyment of the right’,50 they left it to the Government to invite stakeholders and 
manage the process. Yet, the Court retained authority to evaluate whether the process fulfils 
the requirements of the Decision. 
To oversee the implementation of Decision T-760/2008 the Court formed a review 
panel that receives and analyses reports and documents from the following bodies:   
I. the bodies in charge of implementing the orders (the Ministry, the CNSSS, and the Health 
Regulation Commission);  
                                                 
49 The CRES (Regulatory Commission in Health) is composed of the Minister of Social Protection (chair), the 
Minister of Economy, and five commissioners.  
50 Corte Constitucional de Colombia, Sentencia T-760 de 2008. Magistrado Manuel José Cepeda Espinosa 
(2008)  
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II. governmental bodies responsible for monitoring the implementation of specific orders from 
the Decision (the Ombudsman Office, the Attorney General’s Office, and the Colombian 
Family Welfare Institute); and  
III. non-governmental monitoring groups that formally expressed their interest and requested to 
be recognised as such.51 
Initially, Colombian authorities expressed their commitment to implement an inclusive 
process in accordance with the Constitutional Court’s requirements. In its design of the 
process, the Ministry’s acknowledged the importance of inclusion and the need for 
participatory mechanisms in order to guarantee the legitimacy and social acceptance of its 
decisions.52  
 The Ministry’s participatory process was designed to guarantee spaces for deliberation 
and for setting up social and political agreements, and identified the need for representative, 
qualified, and deliberative participation. Participation was to occur in spaces for technical 
decisions, in spaces for public consultation (mainly the internet), and through information 
campaigns.53  
Between 2008 and 2010 the Ministry organised seminars with international experts, and 
discussion workshops on the criteria for POS update and on the equalisation of the Child 
POS, in addition to an internet-based consultation process on the criteria for POS update.  
Major weaknesses in the process designed and implemented by the Ministry included:  
                                                 
51 In December 2008 two groups presented a request and were recognised by the Constitutional Court as 
monitors, one consisted of insurer and provider associations, the other was a consortium of academic and civil 
society organisations. In December 2009 and May 2010 the Court invited additional organisations in academia 
and civil society to form monitoring groups. Six organisations – two NGOs, one user organisation, two medical 
associations, and one civil society movement (constituted of scholars, grassroots representatives, patient 
organisations and NGOs) – expressed their interest in creating a monitoring group.  
52 Ministerio de la Protección Social, Informe con destino a la Honorable Corte Constitucional Unificación 
Gradual y Sostenible de los Planes Obligatorios de Salud – POS. Sentencia T 760 de 2008. 30 January 2009 
(2009). 
53 Ministerio de la Protección Social, Mecanismos e instrumentos para la información, participación y 
comunicación de los procesos de actualización de los Planes Obligatorios de Salud POS: Hacer público lo que 
es público (2008). 
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1. Lack of clarity regarding the who, when and how. That is, on the selection of 
organisations invited to workshops and meetings (for example whether there would be a 
quota for each group of stakeholders – insurers, health professionals organisations, 
patients associations, etc); when in the process there would be room for participation; and 
how the actors would participate.  
2. Lack of an inclusive methodology for participation, that is, strategies to guarantee the 
accessibility and adaptability of the information, particularly to vulnerable groups (priority 
was given to internet-base consultations in a country with major regional and income 
differences in internet access).54  
3. Lack of a strategy to ensure broad participation and representation in the process, 
including of groups entitled to special protection, such as the indigenous population. 
4. Absence of estimates concerning the resources (human and financial) required to 
implement the process and how these would be secured. 
 
Although these weaknesses may in part be ascribed to lack of resources or time, critics 
argue that it was a process led by “second level officials” and that Ministry did not have ‘a 
true interest’ in the process.55  
When the Commission took over responsibility for the implementation of the reform, 
some of the shortcomings of the previous process were addressed. Resources were allocated 
to design and implement participatory mechanisms, and there was a genuine effort to 
decentralise the process, for example, by organising meetings outside of Bogota. In addition 
to internet-based consultations, the Commission organised meetings in several cities around 
the country, including seminars on the methodology of UPC calculation; workshops for civil 
society representatives selected to participate in the POS update process; and an information 
session on the evaluation criteria for POS update. 
                                                 
54 Camila Gianella-Malca and others, ‘¿Deliberación Democrática o Mercadeo Social? Los dilemas de la 
definición pública en salud en el contexto del seguimiento de la sentencia T-760 de 2008’ (2009) 11 Health and 
Human Rights: An International Journal 1.  
55 Interview with a representative of the Colombian civil society organisation, Bogota, October 2009. 
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 However, the process as designed by the Commission repeated a mistake of previous 
participation processes in Colombia, namely complexity. There was, for example, a series of 
formal requirements to participate in the workshops (such as belonging to an organisation 
with legal standing). Not all organisations were able to qualify and some interviewees cited 
the requirements as a barrier to participation. Moreover, the prioritisation of the internet for 
the broader participatory processes resulted in participation predominantly from cities with 
higher internet access.56  
Most importantly, as for the Ministry, the Commission’s participatory activities were 
defined as mechanisms for consultation and not as decision-making spaces. It is interesting to 
note that the Spanish term used by the Commission to refer to the meetings is socialización 
(socialization)—a term that does not normally imply decision making, but rather a space for 
information sharing. This is incompatible with what was required by the Constitutional Court.  
In summary, despite the state’s efforts to institutionalise participatory spaces, 
particularly since 2010, the requirements outlined in the Court’s decision have yet to be 
fulfilled. 
Participation Throughout the Entire Process  
The comprehensive human rights approach does not provide a “fixed formula” (eg, in terms 
of methodology or number of meetings) for implementing a participatory process—indeed, 
this would go against its core principles. The process must be built by the actors themselves. 
However, the human rights framework does require that those who stand to be affected by the 
decisions play an active role throughout the entire process. This does not necessary imply that 
                                                 
56 For example, the process for evaluating the inclusion of three drugs into the POS showed a regional imbalance 
again. Of the 3,664 interventions submitted online, 42.8 % came from the capital city, Bogota. 
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users must take part in all technical deliberations, but a participatory process must at least 
allow people to be part of the process of identifying priorities and developing benchmarks.57 
As discussed above, the process designed by the Ministry included two types of 
participatory spaces: one where policy decisions would take place (such as defining priority 
setting criteria for the POS design), and another for wider consultation and information about 
the decisions (mainly via internet). A weakness of this process was that it failed to make clear 
how participants in the “decision-making spaces” would be selected. The spaces were called 
spaces for qualified, representative and deliberative participation, but in fact the Minister 
controlled who would be invited. 
The Minister also kept control over the focus of the workshops – and the final decisions. 
The workshop on the Child POS equalizations was in fact a pure information exercise. 
Participants received information and instructions about the POS equalisation, but key points, 
such as why the Minister and the Commission decided to restrict the equalisation to children 
up to the age of 12 years, were not discussed. Workshop assistants were of the view that the 
organisations were invited mainly to legitimise decisions already taken. 58  
With regard to the spaces for general consultation, the Ministry did not consider how to 
enable the participation of people who did not have internet access or who could not fill out 
an internet survey. It was also unclear how the information from the general consultation 
would be included in the decision-making process.  
                                                 
57 Potts (n 48). 
58 Interviews with assistants to the workshop Developments for the Child POS Equalization, Bogota November 
2009. 
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The Commission, in its process, kept the format of two spaces (decisions and broad 
consultation). However, in contrast to the Ministry, it established clear (albeit demanding) 
criteria for the selection of participants to workshops and expert meetings. Another major 
change was that while the internet remained a key mechanism for broad participation, direct 
spaces (such as workshops) were now among the main activities, and were developed in cities 
outside Bogota.  
Still, the Commission maintained firm control over the process – with regard to the 
agenda and methodology, concerning whether to accept suggestions made by citizens, and 
over the evaluation process. Again, workshop assistants saw this primarily as an invitation to 
help legitimise decisions already taken, rather than to contribute to the decisions as such. 59 
With regard to the broad, internet-based consultation process, the Commission, like the 
Ministry, failed to address how to enable participation by people who lacked internet access 
or skills. 
Capacity Building for Participation 
Capacity building for participation in this context involves making the information, including 
technical terms, accessible and available, enabling all participants to understand the 
information circulating during the discussions. This is key to transparency and to building 
confidence in the process.  
The design adopted by the Ministry in response to decision T-760/2008 did not consider 
capacity building. This is noteworthy in light of the fact that national-level actors in charge of 
the design and implementation of the process recognised the need for capacity building - and 
                                                 
59 See for example Hernando Gúzman, ‘“La CRES no nos quiso escuchar”: Sociedades Científicas”’ El Pulso 
<http://www.periodicoelpulso.com/html/1202feb/debate/debate-06.htm> accessed February 23 2012. 
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that the staff hired to design and implement the process acknowledged that differences 
between stakeholders in terms of knowledge and resources did not allow for equal 
participation. While this was an accepted weakness, it was not identified as a potential de-
legitimising factor.  
For some workshop participants, the Ministry’s technical format was a barrier ‘to giving 
an opinion or providing realistic input according to the needs of the patients’ thus turning the 
participatory process into a mere “formality.”60 For the actors in charge of the process at the 
Ministry, a key lesson learnt was the need to build a broader understanding among 
participants of the entire health system, including how the financing of the system operates, in 
order to avoid opinions expressed only reflecting narrow group interests.  
Capacity building is also about creating conditions for real participation, which includes 
building trust, both in the process and between the actors. Central level officials in charge of 
developing the participation strategy acknowledged that the debate over the Colombian health 
system has been very harsh and confrontational, creating polarised positions, distrust, and a 
lack of legitimacy. However, the manner in which the Ministry’s process was implemented 
did not contribute to trust building. 
The Commission expected its informational sessions to have a positive effect on 
building trust. However, although the Commission’s participatory process included a training 
component, participants complained about the material’s complexity and the lack of tools and 
time to analyse the documents. In a letter to the Commission and the Court, representatives of 
civil society organisations complained that the Commission ‘gave us five hundred pages to 
                                                 
60 Interview with member of high cost disease patient organisation, Bogota November 2009.  
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read, in two parts, on December three and December six, [and] the meeting was on December 
seven.’ Hence, lack of effective capacity building remained a major barrier to meaningful 
participation. 
Accessible Accountability Mechanisms 
The fourth criterion of the human rights based approach, refers to mechanisms for 
accountability and conflict resolution. A participatory process involves making difficult 
choices, for example, decisions to exclude treatments for certain diseases considered too 
costly to the system. This is likely to produce disputes and disagreements.61 In a field such as 
health care, the development of new technologies and discoveries, fluctuating prices of 
treatments and new knowledge regarding their effectiveness, add extra challenges. This makes 
it imperative to establish a body to enforce accountability and provide space for conflict 
resolution. The Ministry did identify the need for a body to review decisions, and initially 
proposed this as a separate entity (ie, not the Commission). However, such a body was never 
created. 
While there were no formal process for POS revision, major mistakes in the first POS 
update, performed in August 2009 led to severe criticism from different organisations and 
forced the Ministry and the Commission to undertake a new review of the POS. Members of 
the organisations that had openly criticised the process, saw the willingness, on the part of the 
Ministry and the Commission to review the “new” POS as a response to the protests over the 
errors made in the first round, not as reflecting new openness to a more participatory 
                                                 
61 Alicia Ely Yamin and Ole Frithjof Norheim, ‘Health care Priority-Setting: The Definition of a New Benefits 
Scheme; Public Deliberation; and the Constitutional Court's Follow-up with Respect to its Orders Concerning 
Prioritization’ (Paper prepared for seminar to the Constitutional Court, 2010); Potts (n 48) 
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process.62.This bred doubts concerning the possibilities for a real debate on the health system 
structure in the reforms initiated by decision T-760/2008. 
The distrust in the authorities’ commitment to openness, were reinforced when the 
Ministry – soon after the criticised POS updating process – declared a state of social 
emergency in the health sector. Their justification was that the financial crisis stemming from 
the increases in non-POS expenditures was at breaking point, putting the provision of health 
care to the population at risk. This demanded the adoption of extraordinary measures to 
rationalise, redistribute and allocate the resources within the health system.63 The state of 
emergency was accompanied by thirteen decrees aimed (amongst others) at reducing the 
number of right-to-health claims presented to the courts by imposing a legal limitation as well 
as by fining medical doctors for supporting unwarranted claims. To reduce the cost of non-
POS procedures granted through right-to-health claims, the government ordered that patients 
had to first exhaust their savings and pension funds to pay for these. As with the decrees 
issued shortly after the Law 100, the state of emergency decrees were issued by a team of 
consultants hired by the Ministry, isolated from the public debate and in near secrecy. 
The emergency decrees faced strong opposition from different sectors of society and, in 
April 2010, the Court declared them unconstitutional, finding that the reasons for declaring a 
state of "social emergency" were too weak to justify the decrees. As this was not an 
unforeseen event, the government should have passed healthcare reforms, such as those 
included in the social emergency decrees through Congress (the traditional legislative 
                                                 
62 As one interviewee declared referring to this process ‘they have recognised all their errors, or horrors, rather, 
because some of them are shocking. Over there we have a list in the POS in which there are some products that 
are completely out-dated’. 
63 Ministerio de la Protección Social, Decreto 4975 de 2009 por el cual se declara el Estado de Emergencia 
Social (2009). 
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channel). The Court also found that the reforms ordered by the decrees failed to address the 
structural problems identified by T-760/2008 and would not solve the underlying problems of 
Colombia’s health care system.64 
Consolidation of the Commission as the entity in charge of the POS revision and update 
also puts it in charge of solving disputes arising from the process. In other words, the 
Commission is in charge of reviewing controversies raised by its own decisions. Moreover, 
while the Commission is transparent with regard to the number of objections and comments 
received regarding the decisions, it is not transparent concerning whether or how they are 
taken into consideration.  
How the lack of an independent reviewing body creates problems of trust between the 
actors becomes clear if we examine the Commission’s role in the process of the child POS 
equalisation. In 2009 the Commission and the Minister decided that the newly equalised child 
POS would only cover children of twelve years of age and below, excluding minors from 
thirteen to eighteen years. The argument used to justify this age parameter was that the Code 
of Children and Adolescent defined people between zero and twelve years old as “children”, 
while people between the ages of twelve and eighteen were defined as “adolescents”. Hence, 
the Ministry and the Commission concluded that the state would fulfil its responsibilities 
under Order 21 by granting the POS update to children up to twelve years of age. According 
to participants in meetings organised by the Commission and the Ministry in September 2009, 
resource constraints were also cited to justify the age limit on the POS equalisation.  
                                                 
64 Corte Constitucional de Colombia, Sentencia C-252 de 2010. Magistrado Jorge Iván Palacio Palacio (2010). 
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As one of the monitoring bodies for the implementation of T-750/2008, the 
Ombudsman, pointed out, according to the Colombian Constitution everyone under eighteen 
years of age are considered to be children. This did not move the Commission to reconsider. 
Only after the Constitutional Court issued an order specifying that under Colombian law a 
child is a person between nought and eighteen years old did the Commission expand the POS-
equalisation to children of all age groups. 
With regard to the POS update, the Commission, as discussed earlier, changed its decision 
after severe criticism. However, some of the mistakes remained in the 2011 version of the 
POS, including ones regarding drug coding and inclusion of drugs without a valid health 
registration. Following new rounds of criticism, the Ministry admitted that there were flaws 
and promised to review the POS once again. In this third review process, the Commission 
opened up for comments, but some workshop participants complained that the Commission 
ignored their proposals without any clear reason. They pointed to the need for other complaint 
channels besides the Commission, and decided to present complains to the General Attorney 
Office, and court petitions requesting information on the criteria for prioritising and including 
drugs into the new POS. 
V. Conclusions 
Our analysis of the participatory process implemented by the Colombian Ministry of Social 
Protection and the Health Regulation Commission shows that – despite formal commitments 
to participation and establishment of participatory mechanisms – participation in the sense 
required by the Court in Decision T-760/2008 was not achieved.  
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The participatory approach adopted by the Court, calling for a broad democratic 
dialogue to define the new benefit plan (POS), constituted a novelty in the Colombian 
context. Not because Colombia lacked prior experience with participatory processes, but 
because the level and form of participation in the formulation of health policies required by 
the Court represented a breech with the traditional, instrumental approach to participation.  
Decision T-760/2008 came after more than half a million Colombians had presented 
right-to health claims to the Colombian courts. The Court’s review of this wave of legal 
actions, and its own jurisprudence, pointed to a range of structural problems faced by 
individuals vis-a-vis the health system, sometimes even resulting in death due to the lack of 
medical attention.65  
The legal actions also demonstrated an ongoing - and unavoidable - conflict between the 
health system users and the health system (authorities and service providers) over resource 
allocation. As shown above, the definition of benefit plans is a difficult process, where it is 
almost impossible to generate universal agreements between the different actors. Some 
treatments will be prioritised over others, creating discomfort among those negatively 
affected. In this context, transparency around the priority-setting decisions, allowing people to 
know and understand (although not necessarily agree with) the rationale behind them, is 
crucial for the legitimacy of the decisions and for the health system as such. 
                                                 
65 So-called death itineraries. See for example Cecilia López, 'El Paseo de la Muerte' < 
http://www.cecilialopezcree.com/k_OldTopics/b_Prensa/2006/b_Febrero/d_Paseo.html> accessed November 4, 
2011; Observatorio Interinstitucional de Cáncer Infantil, ‘Urge reglamentar la ley de protección a niños con 
cáncer’ <http://oicicancerinfantil.blogspot.com/2011/12/urge-reglamentar-la-ley-de-proteccion.html> accessed 
December 8 2011.  
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The participatory approach ordered by the Court provided a valuable opportunity to 
build trust between the different parties involved. By creating spaces for inclusive 
participation throughout the process, investing in capacity building, and securing transparency 
and communication of the rationale behind the decisions, it could have improved the outcome 
by building trust in the decisions taken by the Colombian health authorities. 
However the measures taken by the Ministry in response to the Decision, contributed 
very little to trust building. Workshops presenting decisions already taken, and the declaration 
of a state of social emergency created widespread discomfort among the Colombian 
population. The Commission faced the challenge of demonstrating that its approach was 
different from that of the Ministry – and it undoubtedly made important improvements. Not 
least by organising workshops and sessions outside Bogota, the Commission signalled an 
interest in broadening participation. However, the Commission also failed to be transparent in 
their decision-making, creating a sense of discomfort among people who actively followed 
and participated in the POS update process.66  
While recognising the limitations of the processes implemented by the Ministry and the 
Commission, it should be noted that institutions overseeing the process, such as the 
Ombudsman and the Constitutional Court itself, provided important feedback on 
shortcomings and thus contributed towards a gradual improvement of the participatory 
process. 
                                                 
66 The same type of discomfort found in the interviews was detected by the Colombian media, see for example 
Hernando Gúzman, ‘En actualización del POS “El Ministerio y la CRES perdieron transparencia”: Ifarma’ (El 
Pulso February 1st, 2012 <http://www.periodicoelpulso.com/html/1202feb/debate/debate-03.htm> accessed 
February 23 2012; Gúzman (n 59). 
Nordic Journal of Human Rights (2013) Vol 31, Issue 1 Pre-production 
32 
 
Given that the participatory approach adopted by the Court represents a novelty in the 
Colombian health system, it would be naive to expect that one decision alone would correct 
problems that had been ignored for years. The question is whether the Decision advanced the 
understanding. Unfortunately, the quality of the participation process has not been a central 
issue in the evaluation and debate on the health reform.67 Furthermore, there has been no 
space to deliberate on the participation parameters themselves, as laid out by the Court, as 
though participation had a universal and unique meaning. 
Decision T-760/2008 was not the first structural decision in which the Colombian 
Constitutional Court required the implementation of a comprehensive participatory process.68 
Yet, in the three years following the decision, the Court has done little to follow up on the 
lack of compliance with its orders regarding participation, with the partial exception of 
criticism levied during the state of social emergency. Orders relating to other decisions taken 
by the Ministry and the Commission, have not commented on weaknesses in the form or 
scope of participation. The lack of oversight over the participation component of decision T-
760/2008 has allowed Colombian authorities to maintain, and act in accordance with, their 
own instrumental conceptions of participation throughout the reform process – regardless of 
the fact that this approach to participation is in stark contradiction with the orders given by the 
Court in its decision.  
The evidence presented here allows us to argue that the shortcomings of the 
participatory processes implemented in Colombia in response to Decision T-760/2008 are not 
                                                 
67 This was an almost non-existent topic in the public hearing organised by the Constitutional Court on July 7 
2011, to evaluate the advances in the implementation of orders 16, 17, 18, 21, and 22.  
68 The main prior experience was from decision T-025/2004, which declared an unconstitutional state of affairs 
regarding the situation for Colombia’s millions of internally displaced people.  
Nordic Journal of Human Rights (2013) Vol 31, Issue 1 Pre-production 
33 
 
rooted in the limitations of the comprehensive human rights approach. Indeed, such an 
approach has not been applied, despite being called for by the Court’s decision and different 
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Health systems have been recognized as key determinants of health and it is essential to ensure that 
they are ‘designed and financed to ensure equitable, universal coverage, with adequate human 
resources’ (Commission on Social Determinants of Health 2008): 94). To comply with the 
requirements, health systems in different parts of the world have been, or are currently under reform. 
These reforms are a central topic in the agenda of multilateral agencies and donors such as the Inter-
American Development Bank, the World Health Organization, the World Bank, and USAID.  
 
Despite the widespread promotion of health system reforms as a key strategy for the improvement of 
social determinants of health, there is no general consensus on how this should be addressed, or on 
which parameters to evaluate health system reform processes. This complicates the evaluation of 
judicial rulings that call for changes in health systems, and the implementation of court-initiated 
reform processes. In the last decade, legal claims to secure the enjoyment of the right to health and 
access to health services have become an important phenomenon, including in middle and low income 
countries (Gloppen 2008; Yamin and Gloppen 2011). This could increase further as a consequence of 
the recent adoption of the Optional Protocol to the International Covenant on Economic, Social and 
Cultural Rights, which may prompt more domestic courts to adjudicate these rights in order to avoid 
cases being appealed internationally (ESCR-Net, DeJusticia et al. 2010). In a situation where courts 
are becoming more central initiators of health system reform, it is important to gain a better 
understanding of the effects of such rulings. 
 
Despite major developments to provide conceptual clarity to the legal enforcement of economic social 
and cultural rights (ESCR), research analysing the implementation of the rulings and their actual 
impact is scarce. This is a sensitive issue and existing evidence regarding the effects of such 
judgments point in different directions. In many cases legal enforcement of the right to health has 
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aimed at improving the rights of vulnerable groups who face systematic and structural discrimination 
in national policies, such as children living under poverty, or people subjected to forced displacement 
(Corte Constitucional de Colombia 1998; Corte Constitucional de Colombia 2008). However, legal 
enforcement has also been used as a strategy to claim the right of individuals and groups who are not 
among the most vulnerable in the society (Ferraz 2009).  
 
This paper argues that when evaluating court judgments calling for health system reform, we should 
highlight the importance of contextual pre-conditions for the implementation of such judgments. In 
many cases, discriminatory or neglecting behaviour is driven by ‘structural forces that constrain 
national policymaking’ (Meier and Yamin 2011):83). Health systems reproduce these structural 
forces, such as power structures or societal values. Legal rulings aiming to address situations of 
structural inequity or discrimination into the health system thus also have to address these variables.  
 
These reflections are based on an analysis of the implementation of the Colombian Constitutional 
Court’s decision T-760/2008, which ordered extensive reforms of Colombia’s health system (Yamin, 
Parra et al. 2011). To give effect to the constitutional protection for children’s fundamental right to 
health, the decision T-760/2008 includes separate orders explicitly addressing children’s right to 
health. The article focuses on the implementation of the orders related to children’s access to health 
care. 
 
The article first describes the Court’s decision regarding children’s rights to access health care. Then it 
outlines the proposed analytical framework, which is subsequently used to analyse the implementation 
of the Court’s decision. The parameters for the analysis of policy outcomes are based on the 
comprehensive human rights approach referred to by the Court in its decision. 
 
2. Background 
2.1 Understandings of health system reforms 
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The lack of consensus on how health system reforms should be addressed or assessed stems partly 
from diverging conceptions of the relationship between health and development. Freedman (2005) 
identifies two main rationales traditionally used to define this relationship. The first conceives health 
as an intrinsic aim, as a dimension of development, and a key element of a life with dignity. This 
conception is similar to the human rights approach that conceives health as a ‘fundamental human 
right indispensable for the exercise of other human rights’ (Committee on Economic Social and 
Cultural Rights 2000). 
 
A second rationale considers health as a tool for economic growth and therefore development. Health 
is defined as a resource and a commodity hence the lack of health has a negative impact on 
individuals’ economy, obstructing income generation (to them and the society) and generating 
expenditures (to them, their families and the societies).  
 
Freedman proposes a third rationale, focused on health systems as core social institutions (Freedman, 
Waldman et al. 2005):20). Under this approach, the health system is conceived as a core social 
institution, similar to the judicial system or the democratic political system (Freedman 2006; Hunt and 
Backman 2008; Yamin and Norheim 2010). In this sense, health systems are not only providers of 
health and health care, but also a vital part of the social fabric of any society. They are not simply 
mechanical structures used to deliver technical interventions, they are structures where societal values 
and norms are communicated and reinforced.   
 
This understanding of the rationale of the health system adds new dimensions to the relationship 
between poverty and health. If health systems involve fundamental social relations between 
individuals, and between individuals and the state, then health system reforms have to address these 
relations.  
 
A technocratic approach, addresses health and poverty as states of being. Health system reforms are 
here conceived as technical challenges, isolated from societal values and norms. This allows health 
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system reforms to be represented as linear processes that go from the problem identification, to policy 
implementation (Freedman, Waldman et al. 2005; Freedman 2006).The implicit premise is that reform 
processes are based on objective scientific evidence, and that the impact of the processes can be 
objectively evaluated with a set of value neutral tools. 
 
While recognizing the importance of using evaluation tools to follow up advances and setbacks 
resulting from the implementation of health reform processes, it is also necessary to be aware of the 
limitations of evaluations purely based on so called objective scientific evidence. They only evaluate 
specific elements of the health system against specific expected outcomes. For a more comprehensive 
view that also can provide insights into how other societal factors influence the outcomes, we need 
approaches that consider the structural societal factors that play a role in the health systems, and 
influence the reform processes.   
 
2.2 Health System Reform in Colombia and Children’s Right to Health 
 
Colombia is a middle-income country. Like other countries in the region, it shows great contrasts. 
Colombia is also one of the most inequitable countries in Latin America (and the world), with an 
income Gini coefficient of 58.5 (UNDP 2011).  
 
In 1993, through the adoption of Law 100, the Colombian government radically reformed the 
country’s health-care system. Up until this time, Colombia’s health-care system had not managed to 
cover the needs of the population, especially not the poorest sections. Insurance coverage was 
minimal: social security covered 23 per cent of the population and the private insurers 10 percent, 
concentrated mostly in urban areas. In 1993, nearly 60 percent of those who reported an illness that 
required a visit to a health facility did not go because of the costs associated with seeking care 
(Escobar, Giedion et al. 2009).  
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The reform adopted the “structured pluralism” model, financed through a combination of payroll 
contributions and general taxation. Under this model, individuals enrol with insurers (Entidades 
Promotoras de Salud, or EPSs) and have the right to a state-regulated insurance health plan (Plan 
Obligatorio de Salud, or POS). Health care is provided by a mix of public and private institutions. 
 
Law 100 created two types of insurance regimes: a contributory regime (CR) for formal workers 
earning more than twice the minimum wage and their families, and a subsidised regime (SR) for the 
population unable to pay. The health plans of each regime differ in coverage and services. The plan 
from the contributory regime (POS-CR) included approximately 60 percent more services than the 
plan from the subsidised regime (POS-SR) (Yepes, Ramírez et al. 2010). According to Law 100, the 
regimes were to be progressively unified by 2001. This goal was not achieved. By 2008, when the 
Constitutional Court issued decision T-760/2008, the dual structure was still in place. 
 
A central characteristic of Colombia’s 1993 health-sector reform is its technocratic approach. The 
reform was driven by a “change team” of “apolitical” technocrats working in isolation from public 
debate, relying on consensus within a small group from the different political clans (Bossert, Hsiao et 
al. 1998). Colombia’s technocratic approach to health reform has been viewed as a success by national 
and international organizations (Gonzáles- Rosseti and Ramírez 2000). 
 
This conception of reform and its rational of health and development have also influenced the 
evaluation of the reform process. When Colombia’s health reform is portrayed as a success story 
internationally (World Health Organization 2000; Glassman, Escobar et al. 2009), it is based 
predominantly on indicators assessing the reform in terms of objective outcomes (such as coverage 
among the poor), without considering societal factors affecting the health system, such as corruption. 
Such “other societal factors” profoundly affect the relationship between individuals and the health 
system, they facilitate or create barriers to access health care, and are among the drivers of the crisis in 
Colombia’s health sector (El Tiempo 2008; Procuraduría General de la Nación and Centro de Estudios 
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de Derecho Justicia y Sociedad 2008; Sevillano 2011; Superintendencia de Industria y Comercio 
2011).  
 
The inequity of the Colombian health system is widely recognized as a weakness. But for some it is 
merely a shortcoming – due to economic constraints – of an otherwise sound system (i.e. poor have 
less coverage but are covered) (Castaño, Arbelaez et al. 2001; Glassman, Escobar et al. 2009). We will 
argue that it should be understood as an expression of structural inequalities within the Colombian 
society, systematically neglected by authorities and power elites. Access to health care for the poor has 
been categorized as a “benefit” that the State provides to those who do not contribute to the system 
(through deduction in the pay-roll). This approach does not reflect the idea of health as an acquired 
right, and expression of citizenship (Hernández 2010). 
 
The structural inequity of the health system profoundly affects Colombian children. Studies show that 
children from the poorest areas score poorly on national health indicators. Regions with higher levels 
of poverty, such as Choco, have higher infant mortality (29.4 per thousand live births - almost twice 
the national figures of 15.3), higher under five years mortality for acute diarrhoea (39 per thousand, 
three times the national figures of 11.8), and high under five year mortality for respiratory diseases 
(40.5 thousand compared to 24 nationally) (Departamento Administrativo de Salud y Seguridad Social 
del Chocó, Gobernación de Chocó et al. 2008): 72). There are also significant differences by income 
level. Iron deficiency is twice as high in poor children between one and four years old and 1.8 times 
higher for those between five and twelve years, compared to children from the richest income quintile.  
 
Fifty-six per cent of Colombian children are from households categorized as poor (Comisión 
Económica para América Latina y el Caribe, Centro Latinoamericano y Caribeño de Demografía et al. 
2010): 82). Before the Constitutional Court’s handed down its decision T-760/2008, these children 
only had access to the most limited health plan, the POS–SR. The structure of the health system – 
stratified and based on managed competition between insurance companies and health providers – has 
also led to a fragmentation of responsibilities and created barriers to access health care. Studies show 
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barriers against access to integral treatment, prevents adequate care for patients suffering from 
diseases such as cancer. The lack of integral treatment for children has been highlighted as a principal 
factor contributing to the low survival rate of 50 per cent for children with cancer in Colombia. With 
conditions enabling early diagnoses and adequate treatment, it is estimated that survival rates could 
reach 90 per cent (Observatorio Interinstitucional de Cáncer Infantil 2011). 
 
This situation of inequity has resulted in legal claims to secure the enjoyment of the right to health. 
Already prior to the decision T-760/2008, the Colombian Constitutional Court affirmed the right to 
health of groups entitled to special protection, such as children, pregnant women, the elderly, people 
with disabilities, people associated with the armed forces or deprived of liberty. The Court 
underscored that the Colombian Constitution expressly recognizes children’s right to health – in 
contrast to the general right to health, which the Court has derived from other rights such as the right 
to life and dignity (Corte Constitucional de Colombia 1998; Corte Constitucional de Colombia 2004; 
Corte Constitucional de Colombia 2008). With the decision T-760/2008 the Court, among others, 
ordered the Colombian health authorities to restructure the health care system to provide all children 
with access to the same health plan, regardless of the family’s ability to pay. However, what can court 
enforcement of children’s right to health in practice achieve? Before examining the implementation 
and effects of this ruling, we outline the analytical framework structuring our assessment, which we 
believe is useful generally for assessing court induced social reform, and health system reform 
specifically. 
 
3. Analytical Framework  
Rodriguez Garavito (2011) distinguishes two main approaches towards analysing the impact of 
judicial decisions, framed in terms of the type of effects on which they focus. The first concentrates on 
the direct and observable effects of the judicial decision on the target, usually measured following a 
positivist methodology prioritizing quantitative research methods and indicators. Access to right-to-
health litigation has here been studied, for example, in terms of impacts on health budgets, on 
measurable overall access to health care, and on health services distribution.   
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The second approach is based on a constructivist perspective of the law, which presumes that judicial 
decisions not only have an impact on their immediate targets, but also may generate other 
transformative effects. It can for example shape how the problem is perceived in the society in ways 
which may have significant long term consequences (Rodríguez Garavito and Rodríguez 2010). A 
potential indirect effect of health rights litigation could be that health is perceived as a right, rather 
than a commodity or benefit provided through social programs. This, in turn could influence policy. 
Indirect effects are potentially as important as direct effects, and need to be included into the impact 
assessment. This approach combines quantitative and qualitative research methods, measuring direct 
and material impacts as well as symbolic effects.  
 
From a constructivist perspective the implementation of judicial decisions are processes where 
different elements interact to generate different effects. Judicial decisions are not linear processes, nor 
are they implemented in a vacuum, isolated from the context that generated the decision. As indicated 
earlier, we understand health systems as core social institutions that are socially and culturally 
embedded. In this perspective, reform processes undertaken as a consequence of judicial decisions will 
be influenced by the structures of the health system, which in turn are shaped by power relations in 
society more broadly. Analyses of the impact of judicial decisions should thus, in addition to 
measuring various types of effects, also describe and analyse these contextual elements.  
 
The framework for the analysis of judicial decisions (and more broadly, legal strategies) presented in 
this paper and outlined in Table 1 below, is a collaborative effort of a group of scholars with the 
Global Centre for the Study of Law and Social Transformation (Global Center for the Study of Courts 
and Social Transformation 2011). Concordant with, and complementing analyses by other scholars 
(McCann 1992; Rodríguez Garavito and Rodríguez 2010), it integrates measurements of direct and 
observable effects of judicial decisions, with attention to transformative effects, such as the shaping of 
perceptions which may have a longer-term impact. The framework aims to systematically include key 
contextual elements into the analysis, building on existing work on how responses to judicial orders 
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are influenced by social and political forces – for example the political orientation of the government 
and other political actors; public debate; and social mobilization (see for example (Contesse and 
Lovera 2008; Gauri and Brinks 2008; Keck 2009; Rodríguez Garavito and Rodríguez 2010; Bergallo 
2011; Rodríguez Garavito 2011). 
 
The framework does not conceptualize policy making as a closed and linear process, but rather 
encourages a broader understanding of the strategies used by different groups and how contextual 
factors fit into the analyses, seeking to identify their various influences. Effects are understood in 
terms of changes in goals and values, and in decision-making processes, as well as concrete policy 
outcomes and material changes in health service delivery and uptake.  
 
Besides enabling a more comprehensive approach to the types of effects – direct and indirect, 
symbolic and instrumental – resulting from judicial rulings, the framework contributes to 
understanding what are the most relevant contextual factors influencing legal enforcement of health 
rights (and ESCRs more generally), and the processes resulting from such rulings. 
 
The framework classifies various types of legal strategies: legal reform, typically top-down processes 
involving mainly political decision-makers and bureaucrats; legal mobilization, typically bottom up 
processes with activists using law and legal arenas for purposes of social change – through litigation, 
“rights talk”, or advocacy directed at legal reform processes; and court decisions, which is our focus 
here, involving judges as central actors. The court case may be the result of legal mobilization, be 
initiated by individuals bringing cases for private benefit without broader aims, or, in some cases 
initiated by the judges themselves. 
  
Regardless of the legal strategy, the framework suggests that in order to understand the impact, we 
need to look for the intermediary mechanisms through which it becomes operative. These may be at 
different levels: it could be i) institutional/organizational changes, ii) changes in actors and power 
relations; and iii) changes at the level of discourses and ideas.   
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Table 1: Framework for analysing the impact of judicial decisions 
 
Social, institutional 
and political causes 
and challenges lead 
to… 
 
legal strategies … 
 
 
working through changes in 
intermediate mechanisms … 
 
to produce changes in: 
1. Legal reform a. Institutional/ organizational i. Societal goals and values 
2. Legal mobilization 
(including litigation) 
b. Actors and power relations ii. Processes of decision-
making 
 
3. Judicial decisions 
c. Discourses and ideas iii. Policy outcomes, 




When analysing judicial decisions, the framework requires that we, in addition to describing specific 
and objective measures ordered by the court, are concerned with their effects at different levels. Thus 
it is relevant to consider a wide range of evidence regarding whether the measure achieved its aim, as 
well as possible unintended effects. Changes resulting from court decisions are differentiated by their 
‘quality’ (instrumental or symbolic, direct or indirect), as well as the ‘level’ at which they take place 
(whether at the level of societal goals and values, in processes of decision making, or in policy 
outcomes, service delivery and sustainability). 
 
4. Study design and methodology  
The design chosen was the single case study. This design was selected because it allows researchers to 
investigate contemporary phenomena within its real life context, especially when the boundaries 
between phenomenon and context are not clearly evident (Yin 2003). This is important in this case, 
where the research involves the evaluation of ongoing processes and the analysis is deliberately aimed 
at covering contextual conditions considered pertinent to the phenomenon of study (Yin 2003). 
 
Data collection: 
This qualitative case study includes qualitative and quantitative data. The analysis is based on 
information collected between March 2009 and August 2011. The main sources are: i) court decision 
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T-760/2008; ii) reports and official documents regarding the implementation of the Court decision; iii) 
a 2010 database from Bogota county government’s health barriers report system (SIDBA); and iv) 
reports to the Constitutional Court on health services denied by the insurers (EPSs). 
 
To ensure that the analysis includes all the material produced and sent to the Constitutional Court 
regarding the decision T-760/2008, we made formal requests to the Court and were granted access to 
the documents filed in the Court. The files were reviewed and data was collected on two occasions, 
December 2009 and August 2011. 
 
A major weakness of the Colombian health system is the lack of an information system for systematic 
monitoring of EPSs. However, there are some initiatives to follow up health system performance. One 
of these is SIDBA, the Bogota County’s health barriers report system, which contains information 
from patients in the Bogota area on health services denied by the insurance companies and providers. 
From the 28,694 cases recorded by SIDBA in 2010, 22 percent (6,305 cases) referred to children. 
After sending a formal request we obtained access to this database. This article only includes the 
information from 2010 after the POS unification. 
 
Other sources of information regarding health system performance are reports from the EPSs. 
Decision T-760/2008 requires the EPSs to submit reports on services denied to the Constitutional 
Court. We made a formal request to the Court and were granted access to these. The database obtained 
contained reports received and filed at the Court up to 19 August 2011. However we could not include 
all the data in the analysis, because the reports use different formats and do not contain the same 
information. We decided to use data from April, May and June 2011, the period in which most EPSs 
submitted information in the correct format (subsequent to resolution 163/2011 approved in February 
2011). In this period, twenty six EPSs complied with the obligation to report to the Constitutional 
Court. One EPS, Salud Total, used codes from the old format, but since the reports contains all the 
necessary information, the data was amended and included in the analysis.  
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Data analysis:  
This article focuses on the implementation of the order addressing the unification of the Child POS 
(Order 21). A challenge for the study was that the process was on-going. To overcome this, the 
research strategy chosen was to provide a clear study frame.  
 
Rigor is a notion that refers to reliability and validity (Davies and Dodd 2002). This is met through the 
use of a framework (presented in the previous section) which makes explicit the techniques employed 
in the data analysis, and acknowledges the researchers location (Whittemore, Chase et al. 2001). 
 
The decision T-760/2008 and the reports filed in the Constitutional Court were reviewed, summarised, 
and analysed using the framework. For example, in the case of a report by the Ministry of Social 
Protection of 13 March 2009, we refer to how the Ministry was planning to perform the Children POS 
Unification, mainly providing information about changes in the intermediation mechanisms of the 
institutions.  
 
Similarly, regarding an August 5 2008 letter from Gestarsalud, describing technical problems with the 
database registering the denial of services by the EPS’s, we provide information about the process of 
change in the intermediation mechanisms of the institutions. This exercise was performed with all the 
reviewed documents.   
 
We then evaluated whether the expected outcomes at the level of policy were achieved (as described 
in the parameters of the Court decision).   
 
For the analysis of the SIDBA database we used the categories created and used by the SIDBA. Their 
indicators incorporate the right-to-health framework set out by the United Nations Committee on 
Economic, Social and Cultural Rights (ESCR Committee) that includes the conditions of i) 
availability; ii) non-discrimination, iii) physical accessibility, iv) economic accessibility 
(affordability), v) information access, vi) acceptability (ethically and culturally appropriate); and 
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quality (Committee on Economic Social and Cultural Rights 2000; Dirección de Participación Social y 
Servicio al Ciudadano. Alcaldia Mayor de Bogotá 2010).  
 
These conditions were also used for the analysis of the database on services denied. The reasons for 
denial registered in the database were classified according to these conditions. For example, if the 
database registers that the reason for treatment denial was that the medical doctor was late in sending 
the information to the Scientific Committee for its evaluation (extemporary), this was recorded as an 
accessibility barrier resulting from errors performed by health system actors (administrative barriers). 
    
Regarding researchers’ location, in qualitative studies, the researcher is an instrument. Different 
measures were taken to enhance the rigor of the study from the design phase, via data collection and 
data analysis.  As mentioned, explicit frameworks were adopted for the data analysis, reflecting the 
requirements of the Court’s decision T-760/2008. Another principle followed was to use multiple 
sources of information (Yin 2003), and explicitly including all the reports sent by different 
organizations into the analysis. Similarly, with regard to the quantitative data, we analysed the 
complete dataset provided.  
 
The analysis follows the principle of maintaining the chain of evidence (Yin 2003). The data was 
collected by the principal author, a Spanish speaking PhD student at the University of Bergen and 
affiliated to the Chr Michelsen Institute. She was also in charge of developing the first analysis. This 
was reviewed several times by the other two co- authors, acting as external observers. These reviews 
were critical for organising the information in a way which allows external observers to follow the 
chain of evidence, from the conclusions back to the initial research questions, or vice-versa.  
 
5. Results 
The results have been organized following the categories proposed by the framework:  
 
Strategies 
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The Court decision was not the result of a litigation strategy developed by specific actors seeking 
social change. It was rather the response to years of staggering numbers of individual right-to-health 
claims. In 2008 only, more than 40,000 right-to-health claims were presented to the Colombian courts 
(Defensoría del Pueblo 2010).   
 
T-760/2008 is a “structural ruling”, a type of judicial decisions characterised by i) wide scope 
(affecting a large number of people whose rights allegedly are violated) ii) systemic focus (involving 
several state agencies as defendants to be responsible for systematic failures of public policy) and iii) 
complexity (involving orders of complex implementation, where various government entities are 
instructed to take coordinated actions to protect the entire affected population, and often with explicit 
requirements for participatory, dialogical policy processes) (Rodríguez Garavito and Rodríguez 2010). 
 
T-760/2008 is not the first structural ruling from the Colombian Constitutional Court that addresses 
economic, social, and cultural rights, or that creates mechanism inside the Court to follow up the 
implementation process of the decision. The principal precedent for the structural ruling T-760/08 is a 
ruling from 2004, the decision T-025 in which the Court declared the existence of an “unconstitutional 
state of affairs” in relation to the situation of the millions of internal displaced people (IDPs) in the 
country. But in contrast with previous decisions that addressed a particular group of people, T-
760/2008 covers the whole Colombian population and the whole health system. 
 
However, in decision T-760/2008, the Court also emphasises the rights of vulnerable groups. In the 
case of children, the Court saw a particularly urgent need for a unification of the health plans. As 
children are considered subjects of special protection, with explicit constitutional protection for 
children’s fundamental right to health, T-760/2008 included a separate order (Order 21), explicitly 
addressing the unification of the Child POS. This order required Colombian authorities to take 
measures to unify the Child POS by the 1st of October 2009.  
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Another effect of T-760/2008 at the level of legal strategies is that the decision explicitly adopted the 
right-to-health framework set out by the United Nations ESCR Committee. The decision emphasizes 
that the constitutional responsibilities regarding access to health care go beyond the issuing of 
regulations, and describes the conditions listed in General Comment 14: i) availability; ii) non-
discrimination, iii) physical accessibility, iv) economic accessibility (affordability), v) information 
access, vi) acceptability (ethically and culturally appropriate); and quality (Committee on Economic 
Social and Cultural Rights 2000). The Court also emphasised, in line with the ESCR Committee’s 
approach, that the right to health requires a broad participatory process in the formulation and 
implementation of the reform.  
 
So, even if T-760/2008 is not the first “structural judgment” from the Colombian Constitutional Court, 
it does constitute a milestone in the Court’s approach to: national public policies (addressing problems 
concerning a whole institution and the whole population); to the implementation of national public 
policies (adopting a the right-to-health framework set out by the United Nations ESCR Committee); 
and to the protection of children’s right to health.  
 
Effect at the level of intermediate mechanisms:  
At the institutional level, decision T-760/2008 created some spaces at governmental and civil society 
levels for engagement with the implementation of the decision. A review panel in the Court oversees 
the decision, receiving and analysing reports and documents from:  
(i) bodies in charge of implementing the orders (the Ministry of Social Protection, the National 
Council on Social Security in Health (CNSSS), and the Health Regulation Commission 
(CRES));  
(ii) governmental bodies responsible for monitoring the implementation of specific orders from 
the decision (the Ombuds Office, the Attorney General’s Office, and the Colombian Family 
Welfare Institute); and 
(iii) formally recognized non-governmental monitoring groups. At the time of data collection, 
there were two such monitoring groups, one was composed by insurers and providers 
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associations, and the second by a consortium of academic and civil society organizations. Both 
presented a request to the Constitutional Court in December 2008 and were recognized as 
monitoring groups. In December 2009 and May 2010 the Court invited different organizations 
from academia and civil society to constitute monitoring groups (Corte Constitucional de 
Colombia 2009; Corte Constitucional de Colombia 2010).  
 
Until the appointment of CRES (hereinafter “Commission”) commissioners in June 2009, the main 
body responsible for implementing T-760/2008 was the Ministry of Social Protection (hereinafter 
“Ministry”). The process of transition and consolidation of the Commission took several months and 
in this period the Commission organised activities with the Ministry 
 
As described, civil society organisations were not direct drivers or plaintiffs in T-760/2008. However, 
different actors such as insurers, pharmaceutical industry organizations, medical associations, unions, 
patient organizations and academic organizations have been following the implementation process of 
T-760/2008, and formally requested the right to participate and be recognised as “follow-up groups”.   
 
This has not led to immediate changes in the relations between actors. Despite the Court’s 
participation requirement, Colombian authorities have generally approached the implementation of T-
760/2008 as a technocratic challenge, limiting the space for broader debate on the health care system. 
 
The Courts Order 21 on unification of the Child POS required that a first report on compliance be sent 
to the Constitutional Court by March 15, 2009. The report should also be communicated to the 
Colombian Family Welfare Institute and the Ombudsman, who were tasked with the responsibility of 
monitoring the implementation of this order (Corte Constitucional de Colombia 2008). 
 
In the first months after the ruling, the Ministry worked to demonstrate compliance with the Court’s 
decision and time-line. A document outlining the methodology for unification of the Child POS was 
sent to the Court. It included a participatory mechanism, but did not specify how participants would be 
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selected. Nor did it include a schedule of activities or assign specific responsibilities. In the document 
the Ministry also indicated that it was in the process of reviewing the age limits for using the concept 
“children” (Ministerio de la Protección Social 2009).  
 
At the end of July 2009, the Ministry presented to the Court a new document. This explained the 
methodology used to calculate the cost of the Child POS unification (Ministerio de la Protección 
Social 2009) and limited the age of children to twelve years.  
 
The argument used by the Ministry, and later by the Commission for this age parameter was that the 
Code of Children and Adolescent defined “children” as people between zero and twelve years old 
while people between the ages of twelve and eighteen were defined as “adolescents” (Congreso de la 
República 2006)Article 3). Following this line of argument, the Ministry and the Commission 
concluded that the state would fulfil its responsibilities under Order 21 by granting the POS update to 
children up to twelve years of age (Ministerio de la Protección Social 2009). According to participants 
in meetings organised by the Commission and the Ministry in September 2009, resource constraints 
were also cited to justify limiting the POS equalization to children of twelve years and below.  
 
The Ombudsman office pointed out that according to the Colombian Constitution everyone under 
eighteen years of age are considered to be children (Defensoria del Pueblo 2009). They and others also 
voiced concern regarding the government’s focus of attention, which they saw as centred on the 
economic impact of the order and not on how to safeguard children’s right to health. The Ombudsman 
also highlighted the lack of information on morbidity and mortality, which is required for a 
comprehensive POS update (Defensoría del Pueblo 2009).  
 
Despite not having filled the requirement to undertake a comprehensive review of the POS prior to 
unification, Colombian health authorities decided to merge the Child POS from October 1st 2009. The 
Commission justified this with the Constitutional Court’s refusal to allow more time (Comisión de 
Regulación en Salud 2009). There is some merit to their argument, however, reports sent by the 
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Ministry prior to July 2009 did not indicate need for extra time. It can thus be argued that Colombian 
authorities only nominally complied with the decision and the timeframes.  
 
The fusion of the Child POS failed to fulfil the participation requirements given in the Court’s 
decision. The Ministry and the Commission merely organized two meetings in Bogota where the 
participants were informed about the decision to fuse the POS from October 1st 2009, and the 
challenges of this in terms of logistic and economic resources. 
 
Despite the lack of participatory spaces, various actors criticized the unification process and the 
inadequate amount designated to cover the cost of the unified Child POS. On December 15th 2009, the 
Constitutional Court issued an order specifying that under Colombian law a child is a person between 
zero and eighteen years old. It ordered the expansion of the POS-equalization to children of all age 
groups. The Court also criticized the passive role of the Colombian Family Welfare Institute, requiring 
it to fulfil its obligations to monitor the implementation of Order 21 (Corte Constitucional de 
Colombia 2009). In January 2010 the Commission recognized that all children under 18 years have the 
right to the same POS (Comisión de Regulación en Salud 2010). 
 
With the poorly organized participatory process, the ability of civil society to influence the process 
was very uneven. Civil society organizations not only represent different interests but also have 
unequal resources and capacity to organise. Certain actors, such as the insurers represented by the 
Association of Integral Medicine Companies (ACEMI, for its Spanish acronym) have the benefit of far 
greater economic and human resources than most other interest groups. Since the beginning of the 
process, they have demonstrated capacity to follow up, present proposals, and even invest in technical 
studies to defend their interests. Other civil society organisations, users, and patients’ organisations 
have also done important work in following up on the activities of the Ministry and the Commission, 
but these organisations do not have the same level of resources to invest in the process.  
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It should be noted, however, that in parallel to the implementation of T-760/2008 some organisations, 
especially those concerned with high cost diseases, such as child cancer organisations, continued with 
their advocacy work to secure integral care for these diseases. As a result, Congress approved a law 
specifying the care that children with cancer must receive. Failure to pass required regulatory decrees 
has, however, delayed the implementation of the law (Observatorio Interinstitucional de Cáncer 
Infantil 2011). 
 
Changes at the level of output and policy outcomes  
The unification of the Child POS is undoubtedly a step forward in the protection of Colombians’ right 
to health. By showing that this was possible to achieve without financially breaking the system, it also 
provided legitimacy to claims for a more equal health care system in Colombia. And it demonstrated 
that with political will, it is possible to achieve more equality in the Colombian health system.  
 
An important symbolic impact of the Court’s judgment has been the recognition of the right to health. 
This contributed towards changing the focus of the debate regarding POS equalization from arguments 
presenting it as a financially impossible goal, to that of a right that can and must be achieved. 
 
It also helped uncover problems in the health system. After the unification of the Child POS, the 
government has been forced to take on structural problems within the health system causing financial 
constraints, such as corruption and overpricing of drugs. This has also changed the understanding of 
the problems and the focus of attention regarding health system financing.  
 
After T-760/2008, the number of right-to-health claims before the courts have dropped (to 142,957 in 
2008 to 100,490 in 2009 and 94,502 in 2010) (Defensoría del Pueblo 2011): 22). However, this in 
itself does not necessarily imply an improvement of health system performance. The tutelas have been 
replaced by an increase of cases evaluated by the Scientific Technical Committees, so the structural 
problems have not really been addressed (Comisión de Regulación en Salud 2010; Defensoría del 
Pueblo 2011). EPSs continue to deny patients services that are included in the POS, and when patients 
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are granted these, the EPSs claim them refunded as non-POS costs, which means that the state pays 
twice and the EPSs receive extra income.   
 
What about the “objective and direct impacts” of the judgment? We have analysed two databases 
providing information on Colombian children’s access to health care after the POS unification, using 
the parameters established in the Court’s decision. We find that, despite the formal commitments, 
Colombian children still face serious barriers to the enjoyment of their right to health-care. The reports 
on services denied sent by the EPSs to the Constitutional Court in April, May and June 2011; show 
that children do not always have access to the services included in the unified Child POS. In the 
majority of the cases the barriers are administrative (referred to as “bureaucratic barriers” by the 
providers) including cases where the information provided is insufficient. Sometimes users are 
punished for mistakes performed by other system actors (including physicians who fill forms 
incorrectly, or send them late). This concords with findings from earlier studies regarding the systemic 
barriers in the Colombian health care system (Abadía and Oviedo 2009).  
 
The results also show that EPSs have failed to recognize the acquired rights. We found 145 cases 
where EPSs ignored the POS equalization (see Table 2), denying access to services for poor children 
from the subsidized regime.  
 
Table 2: Reason for service denial April, May and June 2011 as reported by the HMOs  
Reasons for denial Number of cases  Percentage 
Accessibility. Administrative/bureaucratic barriers (i.e. late submission, forms 
incomplete, sent to the wrong institution)  559 38,34
Accessibility: Economic Barrier (i.e. non-POS intervention such as transport, 
delays on payments) 272 18,66
Accessibility. Administrative Evaluation by peers (i.e. lack of evidence, drug is 
not authorised in the country, life is not at risk) 248 17,01
Accessibility. Administrative barrier: service is considered non POS-SR  145 9,95
Availability of the treatment prescribed (i.e. health certificate expired, the product 
is not register in the country) 79 5,42
Others 20 1,37
No Information (missing cases) 135 9,26
Total  1458 100,00




When comparing the data provided by the suppliers (EPSs reports to the Court) with the claims 
presented by the users (in the SIDBA database), we found similarities. The majority of the SIDBA 
claims regarding children refer to suppliers’ administrative barriers as the main problem (2,083 cases, 
33.56 percent).  
 
Table 3: Barriers for children to access health care in Bogota (SIDBA 2010) 
 
Barrier Number of cases Percentage 
Accessibility (administrative) Problems with the databases 2083 33,04
Accessibility (administrative): Problems that generate delay in the attention  i.e. 
delays appointments with specialist, to provide priority care, transfer to other 
services) 
1380 21,89
Accessibility (administrative): Problems in the supply of POS services (except 
drugs) 1341 21,27
Access to information and quality of the services (i.e. deficient information 
regarding procedures, mistreatment) 917 14,54
Availability and geographic accessibility of the services (i.e. emergency services, 
service is far from the place of residence)  403 6,39
Accessibility (economic)  181 2,87
Total  6305 100,00
 
 
As the aim of the SIDBA database is to assess the enjoyment of the right to health, its indicators 
provide more detail on the relationship between users and providers. These components, such as 
geographical barriers, barriers created by opening hours, or mistreatment by the providers, go beyond 
the formal access to the service and they detect other dimensions of health care access – dimensions 
that were included in T-760/2008, but that the fusion of the POS did not address.  
 
   
6. Conclusions 
This paper aims to provide practical evidence of the major role that contextual pre-conditions play in 
the implementation of judgments addressing economic, social and cultural rights.  This is also 
highlighted by other researchers, but we find that there is a need for methodological developments 
enabling a better understanding of the role of contextual pre-conditions.   
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In this article we applied a framework where effects of legal strategies (here a court judgment), are 
understood in terms of changes in goals and values, and in decision-making processes, as well as in 
concrete policy outcomes and material changes in health service delivery and uptake. The framework 
was used to analyse the implementation of a Colombian Constitutional Court ruling from 2008. The 
characteristics of the ruling (a structural ruling addressing the whole Colombian health system) and the 
process (currently ongoing) created major challenges for the impact evaluation.  The paper thus 
focuses on one of the orders (unification of the health plan for children), within a restricted timeframe 
(July 2008 – August 2011). The analyzed impacts are mainly in intermediate mechanisms (at the 
institutional/organizational level; regarding actors and power relations), but we also seek to assess 
changes at the level of decision making processes, policy outcomes, and material changes in services 
delivery.   
 
A major limitation of the article is that it lacks the data and analysis to provide strong evidence 
regarding changes at the level of discourses and ideas, social goals and values. Even if we highlight 
that the adoption of a unified health plan is of major symbolic significance per se, as it implies 
concrete and practical recognition of the equal rights of all Colombians, we do not analyze the effects 
of this on societal discourses, or on public opinion regarding issues of equality within the health 
system. 
 
While we cannot project effects of these symbolic effects on future service delivery, the article, and 
the framework used do provide key evidence regarding the importance of contextual pre conditions on 
the implementation process. A main finding of our work is that contextual conditions often are 
overlooked in practice. Even organizations in charge of monitoring the implementation of judgments 
as T-760/2008, over-focus on “nominal” compliance measures, such as the issuing of new regulations, 
without taking account how they will be implemented. 
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With regard to the characteristic of the legal strategy, that is, judgment T-760/2008, we show how the 
Court identified structural problems in the Colombian health system and presented its views as to how 
these problems could be addressed to fulfill the constitutional duties regarding the right to health.   
 
In the ruling, the Court adopted the right to health framework (which informs our analytical approach).  
This framework conceives health as an intrinsic aim, and emphasizes the need to analyze the 
functioning of the health systems in light of the broader power structures in society, incorporating into 
the assessment dimensions such as i) availability of services; ii) non-discrimination, iii) physical 
accessibility, iv) economic accessibility (affordability), v) information access, vi) acceptability 
(ethically and culturally appropriate); and quality.  
 
Decision T-760/2008 called for a broad democratic dialogue, in a context in which this method of 
policy making is not the norm. The Court also ordered the government to address structural problems 
of equality within the Colombian society that were neglected by the authorities for many years. The 
reform processes thus represented a radical novelty in the Colombian context - not because Colombia 
lacked experiences of health reform, but because previous processes were implemented following a 
narrow technocratic approach.  
 
The Court’s ordering of the adoption of comprehensive measures to ensure that Colombians from all 
classes have equal access to health services, requires equality in a country where public policies 
generally allow inequality, not only in the access to health care. Colombia is the country in South 
America with the highest levels of income inequality, and among the most unequal countries in the 
world. The Court’s decision thus requires a broader debate, a national debate that goes beyond the 
provision of health care. It concerns the distribution of national resources, and challenges power 
structures, societal values and norms that allow structural inequalities, within the health system and 
outside it.  
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The responses at the level of the intermediate mechanism to the Court’s decision, such as the 
establishment of the Health Regulation Commission, and the adoption of concrete measures such as 
the unification of the Child POS undoubtedly represents important steps towards protection and 
recognition of children’s’ right to health. 
 
However,  nominal compliance with the Court’s orders is not enough. The data analyzed in this article 
shows that the state has not fulfilled its constitutional responsibility to organize, direct and regulate the 
provision of health services in ways that allow the effective enjoyment of the right to health for all 
children. The weakness of the state’s regulatory capacity was highlighted also prior to the Court 
decision, and has not shown major improvements.  
 
The Colombian government’s own assessment of its compliance with the Court’s decisions, has 
mainly followed a traditional, linear understanding of policy reform, and relied on objective indicators 
(such as the enactment of regulations to unify the Child POS) (Ministerio de la Protección Social 
2010). If we recognize that health systems are more than simply mechanical structures used to deliver 
technical interventions, that they are also institutions where societal values and norms are 
communicated and reinforced, efforts should be made to undertake a more comprehensive assessment 
of the policy reform process.  
 
As shown in the analysis of the implementation process of Order 21, it is necessary to not only assess 
the process with regard to objective measures, but also to look at how it has affected conceptions of 
the problems in the health system. The monitoring of the compliance and effects of legal mechanism 
also has to consider interactions between a particular reform and the social and institutional context in 
which it is embedded. In our case, this includes analysing how the implementation of Order 21 is 
affected by the other twenty-nine orders in the Court’s decision.  This still remains to be done. 
 
This article presents evidence demonstrating that the health reform process undertaken in Colombia in 
response to the Constitutional Court’s decision, cannot be isolated from structural problems in the 
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health system (Procuraduría General de la Nación and Centro de Estudios de Derecho Justicia y 
Sociedad 2008). This has, however, been neglected.  On July 7 2011, at a Public Hearing organized by 
the Constitutional Court, the Ministry of Social Protection accepted that the health system still faces 
some of the problems addressed by the Court’s decision, including insufficient POS updates, 
exponential growth in non-POS reimbursements, unnecessary intermediaries and delayed resource 
flows, poor inspection, supervision and control (fuelling corruption); and poor quality in service 
delivery (Ministerio de la Protección Social 2011). In this context, it would be naïve to expect that the 
sole enactment of a new regulation is enough to secure the right to health of Colombian children.  
 
Perhaps the most significant achievement of the Constitutional Court’s decision is the legitimization of 
the claim for a more equal health-care system in Colombia. And the unification of the Child POS 
shows – despite the shortcomings – that, with political will, it was possible to make considerable gains 
in a short time.  
 
In light of the findings of this article, we recommend that efforts to follow up the implementation of 
judgments must make explicit the arguments and frameworks adopted by the court, and include them 
as criteria in the evaluation of the implementation of the legal strategy. In the case of decision T-
760/2008, where the Court explicitly adopted the right-to-health framework, the evaluation of the 
implementation process must take into consideration whether the conditions listed by this framework 
are fulfilled. Doing so would not only provide information about the fulfillment of the decision, it 
would also provide evidence regarding to what extent the diagnosis and approach adopted by the 
Court was the most adequate, and thus would provide a better understanding of the potential impact of 
ESCR litigation. 
 
This  analysis shows the importance of projecting potential challenges that the context could have on 
processes of implementing court judgments (including the structural causes that forced the use of legal 
strategies), and to go beyond a monitoring of nominal compliance to an analysis of how  the formal 
measures (such as the enactment of new regulations) are implemented.    
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This article assesses the fairness and legitimacy of the system put in place to update the health 
plans of Colombia’s health-care system. Around the world, how priorities are set within 
health-care systems is a critical and highly controversial topic, and the definition of health 
plans is at the core of this debate. This is also true in Colombia, where health plans are among 
the main drivers of health expenditure.  
 
Since 2008, Colombian health authorities have worked to institutionalize priority-setting 
processes and mechanisms, including criteria for updating the country’s health plans  
(hereinafter POS). This was done to implement Constitutional Court decision T-760/2008, 
which ordered extensive reforms to the health system. 
 
The prioritization of drugs has been at the core of the debate following the Constitutional 
Court’s orders for a comprehensive review and update of the health plans  (Andia, 2009; 
Arboleda, 2010; Gúzman, 2012). This article analyzes the process and methodologies 
developed by the Colombian authorities, using an approach that considers legitimacy and 
fairness in the distribution of health resources. Focusing on one component of the POS—
drugs—it aims to demonstrate the advantages of adding fairness considerations to health 
technology assessments. 
 
In analyzing the drug prioritization process performed in Colombia between 2009 and 2011, 
this article also aims to contribute to the fairer prioritization of drugs in the country and to 
build on the work already done by Colombian authorities.  
 
The article begins by describing the prioritization initiatives implemented in Colombia since 
the adoption of the POS in 1994 until the issuing of decision T-760/2008 in 2008. It then 
describes the methodology for the analysis of the prioritization process that was undertaken 
within the context of the implementation of T-760/2008. The methodology follows the ethical 
template for pharmacy benefits developed by Norman Daniels, Russell Teagarden, and James 
Sabin (2003).  
 
1. Background: The definition of the Colombian health plans (POS) 
 
In 1993, the Colombian government implemented a deep reform of the country’s health-care 
system (Law 100). Until then, the system had failed to cover the needs of the population, 
especially those from the poorest sectors. Insurance coverage was minimal. Social security 
covered 23 percent of the population, and private insurers 10 percent, mostly in urban areas. 
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By 1993, nearly 60 percent of those who reported an illness requiring a health facility visit did 
not seek care due to the associated costs (Escobar et al., 2009).  
 
The 1993 reform adopted the “structured pluralism” model, financed through a combination 
of payroll contributions and general taxation.  
 
Two types of insurance regimes were created by the reform: a contributory regime (CR) for 
formal workers earning more than twice the minimum wage, and a subsidized regime (SR) for 
those earning less than this. The health plans of each regime differ in coverage and services. 
The contributory regime plan  (POS-CR) included approximately 60 percent more services 
than that of the subsidized regime (POS-SR) (Yepes et al., 2010).  
 
The initial POS-CR and POS-SR of 1994 were designed by separate teams, following 
different criteria, but both regimes were positive lists with a number of explicit exclusions. 
The structure resembles a “shopping list,” mentioning drugs, procedures, and supplies without 
giving precise guidance on when and under what conditions they are indicated. 
 
While the two POSs were later modified to include some additional drugs and technologies, 
an institutionalized priority-setting process for regular and comprehensive revisions (as 
required by Law 100) was lacking (Giedion et al., 2009): 79-81). The inclusion of new drugs 
and technologies was done in a piecemeal fashion and was focused mainly on high-cost 
diseases (e.g., HIV/AIDS and chronic renal failure) (Giedion et al., 2009): 54). Some of these 
inclusions came in response to judicial orders—sometimes contrary to the opinion of the 
Technical Advisory Committee (Giedion et al., 2009): 83). 
 
Between 2006 and 2008, Colombian courts received 81,065 right-to-health claims (tutelas) 
seeking the provision of drugs (19.2 percent of all right-to-health claims presented in that 
period). Of these, 76.5 percent were for drugs not included in the health plans (non-POS) 
(Defensoría del Pueblo, 2009). Some of the services provided through judicial decisions were 
later included in the POSs. For other services the rulings established precedent, encouraging 
demands from those similarly situated. The financial implications were considerable (Giedion 
et al., 2009; González & Durán, 2011). 
 
The Constitutional Court’s requirement for a new approach to prioritization  
 
In July 2008, the Colombian Constitutional Court handed down decision T-760/2008, which 
ordered the government to correct the deficiencies in the health-care system that were 
violating Colombians’ right to health. In one of the orders, the Court requested systematic 
updating of the POS, specifying that the health plans should be defined in a way that respects 
the principle of comprehensive medical treatment. In concordance with the Constitution and 
Law 100, the Court also required that the measures developed respect certain principles, 
including equality and financial sustainability; that decisions be evidence based and protect 
vulnerable groups, such as children; and that the process be inclusive, allowing the 
participation of users and medical associations. Furthermore, the Court specified that the POS 
updating should do the following: (i) clearly define what health services are included in the 
benefit plans,; (ii) establish what services are excluded, specifying those currently not covered 
under the benefit plans that gradually will be included, and indicating the goals and dates for 
expansion; (iii) decide what services should be removed from the benefit plans, justified in 
terms of health priorities, so as to better protect the rights of users; and (iv) take into account 
the sustainability of the health system and the financing of the POS.  
By adopting these principles, the Court explicitly required a prioritization process that goes 
beyond technical assessment and includes public deliberation. This was no novelty. In 
jurisprudence around the right to health (and economic, social, and cultural rights generally), 
it is increasingly common for judicial interventions to promote deliberative processes shaped 
by the participation of different sectors of society in order to guarantee collective and 
inclusive discussions (Gargarella, 2006, 2011). 
2. Methods 
2.1 Methodological approach 
The approach adopted by T-760/2008 is in line with theoretical approaches to justice in 
health, one of the most prominent of which is called “accountability for reasonableness” 
(hereinafter A4R), developed by Daniels and Sabin. According to A4R, prioritization 
processes must comply with four conditions: (i) publicity (public accessibility of rationales 
behind decisions); (ii) relevance (acceptance of evidence, reasons, and principles as relevant 
by fair-minded people); (iii) revision and appeals (institutionalization of mechanisms to 
challenge and dispute decisions and, more broadly, opportunities for revision and 
improvement of policies in light of new evidence or arguments); and (iv) regulation (public 
regulation of the process to ensure that the first three conditions are met). 
A4R has been embraced by different organizations that perform health technology 
assessments, such as NICE in the UK, and has been influential in the prioritization processes 
developed in countries like Mexico, Canada, Sweden, and Norway (Kapiriri et al., 2007; 
Yamin & Norheim, 2010). It was also quoted by Colombian authorities as one of the 
frameworks to be followed in the design of the prioritization process under the 
implementation of decision T-760/2008 (Ministerio de la Protección Social, 2008). 
Using A4R fair process principles, Daniels, Teagarden and Sabin developed a template for 
organizing the reasons behind the coverage or non-coverage of pharmaceutical products 
(Daniels et al., 2003): 128). The template was created as a guide to evaluate the benefits of 
various pharmaceutical products. It proposed a “four level hierarchy for decision-making 
about drug coverage,” as described in Table 1 below. 




Coverage policy question Central ethical issues Relevant rationales 
Level 1: Drug categories 
included 
Which categories of drugs 
to include?  
Giving priority to 
important health needs  
Appeal to acceptable, 
general priority 
principles; facts about 
effectiveness, risks, and 
cost-worthiness  
Level 2: Drug selection 
within category 
Which drugs from 
category to include?  
Gaining cost advantage 
without undue burden on 
or risk to patients  
Facts about 
interchangeability; facts 
about costs; fair 
exceptions process  
Level 3: Drug indication Which uses of the drugs 
are covered?  
Giving priority to 
important health needs  
Appeal to acceptable, 
general priority 
principles; facts about 
effectiveness, risk, cost-
worthiness  
Level 4: Drug use 
coverage limitations 
How many can be 
covered? Where and how 
can they be purchased?  
Gaining cost advantage 
without undue burden on 
or risk to patients  
Reasonableness of 
coverage limitations; 
facts about costs; fair 
exceptions process  
Source: (Daniels et al., 2003): 128) 
This article used this template to analyze the prioritization process for ten randomly selected 
drugs performed by Colombian health authorities in 2011. It must be noted that the 2011 
process was part of the work started in 2009 by the Commission on Health Regulation 
(hereinafter the Commission) to develop a methodology for evaluating both the drugs already 
included in the POS and new drugs. To accomplish this task, the Commission hired a team 
from the National University of Colombia. This methodology was presented in 2010 to 
different actors (such as scientific organizations and patients organizations) to explain how it 
would be used in the process for reviewing and updating the POS.  
To identify the new technologies to be evaluated, the Commission used different sources 
(Comisión de Regulación en Salud, 2011d): 40-41). 
 
- National Guidelines, list of prioritized diseases, burden of disease studies, laws ordering 
the comprehensive treatment of certain diseases  
- Analysis of the technologies provided  as non-POS as a result of Scientific Technical 
Committees and tutelas decisions  
- Formal requests from system actors 
- Suggestions from Scientific Technical Committees 
- Analysis of judicial claims  
- Early warning identification system (innovation of health technology) 
Based on the information it collected, the Commission decided in 2011 to evaluate 359 
technologies, of which 274 (76.3 percent) were drugs (Comisión de Regulación en Salud, 
2011a). Interestingly  seven drugs (atorvastatina, bosetan, casponfungina, cefepime, 
esomeprazole, milrinona and zolendronic acid for osteoporosis treatment were not in this list  
but were added to the POS anyway ("Personal communication (email) with Luz Marina 
Umbacía ", 2012).  
The selected technologies were grouped according “pathology” groups: developmental 
disorders, nutritional disorders, priority attention, cardiovascular disease, congenic diseases, 
metabolic diseases, infectious diseases, inflammatory diseases, mental health, neurological 
diseases, oral health/dentistry, ophthalmology, kidney and urologic diseases, respiratory 
diseases, and cancer.  
The methodology included two types of evaluations for these new technologies: (i) 
effectiveness and safety evaluations; and (ii) economic evaluations.  
2.2 Case selection  
Initially, we randomly selected five drugs from the list of technologies evaluated by the 
Commission in its 2011 prioritization process (Comisión de Regulación en Salud, 2011a). 
 
Table 2: Drugs selected for the analysis 
 
Drug Pathology Group Included in 2011 POS 
Azithromycin Respiratory diseases: pneumonia  Yes 
Bupropion Mental health: psychosis No 
Cefuroxime  Respiratory diseases: pneumonia  Yes 
Esomeprazole Not listed among the drugs to be evaluated Yes 
Insulin glargine Metabolic diseases: diabetes Yes 
Mycophenolate  Kidney and urologic diseases: transplants Yes 
Paliperidone Mental health: schizophrenia No 
Pediatric enteral feeding Developmental disorders: management of 
malnutrition in hospitalized pediatric patients 
No 
Valdecoxib Inflammatory diseases: arthritis No 




As none of the first randomly selected drugs were subsequently included in the POS, we 
decided to make a second random selection of five drugs, but this time from the list of drugs 
included in the POS (Comisión de Regulación en Salud, 2012). This was performed with the 
aim of providing a better understanding of the possibilities provided by the template when the 
drug is prioritized (see Table 2). 
For each of the ten drugs, we searched for published health technology assessments 
(hereinafter HTA) on the Commission’s website. The website contains two lists, published in 
2011: (i) HTAs that recommended including the technology in the POS; and (ii) HTAs with 
other recommendations (such as to not include or to include with the caveat that an economic 
assessment be performed) (Comisión de Regulación en Salud, 2011b, c). Two of the selected 
drugs, azithromycin and cefuroxime, each had two HTAs (one for adults and one for 
children). Esomeprazole did not have an HTA. Thus, we reviewed eleven HTAs in total. 
In addition, for the selected drugs, we extracted information from documents prepared by the 
Commission. This information included, among other things, the Commission’s reasons for 
including or excluding a particular drug (see Table 3).  
We also reviewed HTAs on insulin glargine and mycophenolate that were developed by the 
National University in 2010 in consultation with the Commission as part of the Commission’s 
first exercise in developing a methodology for health technologies assessments.  
The extracted information for each drug was used to complete the ethical template (see Table 
3).  
3. Results 
Our results are organized into two parts: (i) results from the use of the ethical template with 
the group of ten drugs; and (ii) results from the use of the principles of the ethical template for 
the analysis of the institutional decision-making process performed by the Commission. 
3.1 Ethical template  
The rationales for the inclusion and exclusion of the ten drugs are summarized in Table 3. In 
this section, we present the results organized according to the levels (1, 2, 3, and 4) of the 
ethical template. 
TABLE 3 
Level 1: Drug categories included 
L1.1. Which categories of drugs to include? The first step was to identify the rationale behind 
the identification and selection of the drugs to be evaluated. This task was the Commission’s 
responsibility. There is no publicly available information on why and how the Commission 
selected the drugs for evaluation. According to the methodology developed for the evaluation 
of new inclusions in the POS, each evaluation must start with a “weighting” to assess the 
relevance of the health technology and to consequently establish the order and priority in 
which technologies should be subject to the assessment process (Comisión de Regulación en 
Salud, 2011d). 
 
None of the 2011 HTAs evaluated in this article mentioned the weighting matrix. However, 
insulin glargine and mycophenolate, which also have HTAs from 2010, have their weighting 
matrices from 2010. 
 
Seven of the drugs were evaluated along with other drugs that address the same 
disease/condition.  
 
L1.2. Giving priority to important health needs. Despite their lack of information regarding 
selection criteria, nine of the 2011 HTAs reviewed included descriptions of the disease’s 
impact on the Colombian population and the importance of providing treatment.  
 
L1.3. Appeal to acceptable, general priority principles; facts about effectiveness, risks, and 
cost-worthiness. The effectiveness, safety, and economic impact of eight of the drugs were 
compared with technologies already included in the POS. In the case of pediatric enteral 
feeding, the POS did not have a comparable treatment; and esomeprazole did not have an 
HTA.  
 
The eleven HTAs followed a standard methodology and included a systematic review of 
scientific evidence, based mainly on searches from MEDLINE and Cochrane for evaluations 
of effectiveness and safety evidence, and from MEDLINE and EconLit for economic 
evaluations.  
 
The methodology presented in 2011 not considered the antiqueness of the evidence as a  
criteria for the inclusion and exclusion of studies, however the  Commission’s methodology 
presented in 2010,  which was validated by civil society organizations, established as an 
exclusion criterion articles older than five years. Nevertheless, the HTAs for azithromycin, 
cefuroxime, insulin glargine, and mycophenolate cited articles more than five years old.  
 
“Financed by the pharmaceutical industry” was also a reason to exclude studies, according to 
the methodology developed by the Commission in 2010 (Castillo, 2010). However, this was 
not applied in the HTAs analyzed. For example, the HTA for paliperidone included studies 
(clinical evidence and economic evaluations) financed by the pharmaceutical industry, and the 
HTA for insulin glargine failed to mention that two of the three studies quoted to provide 
evidence on the drug’s effectiveness in preventing nocturnal hypoglycemia (Eliaschewitz et 
al., 2006; Fritsche et al., 2003) were financed by the drug manufacturer.  
 
Despite these issues, the HTAs did all follow some exclusion criteria, such as the following: 
(i) if the study did not fulfill the quality criteria established by the HTA; (ii) if the study was 
repeated; (iii) if the article did not correspond to the topic under evaluation; (iv) if the 
language of the article was neither in English nor in Spanish; and (v) if the article was not 
available. 
 
Level 2: Drug selection within category 
L2.1. Which drugs from category to include? In the case of four of the non-prioritized drugs, 
the new POS included some of the drugs evaluated in the same category (that in some cases 
shared the same HTA). Only in the case of pediatric enteral feeding is it unclear whether there 
are other treatment possibilities. 
L2.2. Gaining cost advantages without undue burden on or risk to patients. This point is not 
addressed by the HTAs analyzed, and it is unclear whether it was a criterion for including or 
excluding the drug. However, in some cases, the HTA recommend exercising caution in the 
use of the drugs (insulin glargine) or explicitly stated that it found no evidence on the drug’s 
safety (cefuroxime for the treatment of child pneumonia). 
L2.3. Facts about interchangeability; facts about costs; fair exceptions process. According to 
the HTAs, in the case of cefuroxime, insulin glargine, and mycophenolate, the POS already 
contained cheaper options with similar effects, meaning that the POS already addressed the 
health needs identified by the Commission. The inclusion of these drugs was conditioned on 
an economic evaluation in Colombia and/or regulation of the drugs’ prices.  
In the case of esomeprazole, according to some experts, the POS already included cheaper 
options (such as omeprazole) for the management of the same conditions (Gúzman, 2012). 
Level 3: Drug indication  
L3.1. Which uses of the drugs are covered? Esomeprazole and insulin glargine do not have 
clear indications (When can they be prescribed? Are they first- or second-line treatments?). In 
two cases, the drug’s indication is broader than the one mentioned in its HTA: (i) cefuroxime 
is recommended for the treatment of pneumonia in all age groups, while the HTA 
recommended its use in adults only, stating that there is no evidence for pediatric use; and (ii) 
mycophenolate is recommended for the management of heart, kidney, and liver transplants, 
while the HTA recommended its use only for kidney and liver transplants. 
L3.2. Giving priority to important health needs. As mentioned above, for four of the non-
prioritized drugs, the new POS included drugs evaluated within the same category, the only 
exception being pediatric enteral feeding.  
L3.3. Appeal to acceptable, general priority principles; facts about effectiveness, risk, and 
cost-worthiness. The HTAs provided information primarily on drugs’ effectiveness and 
safety. Due to the lack of information on the cost of these drugs in the Colombian context, the 
HTAs of the four drugs included in the new POS highlighted the need to perform—prior to 
including the drug—an economic assessment in the Colombian context. We did not find 
evidence allowing us to determine whether these studies were performed before the drugs’ 
inclusion in the POS. 
Level 4: Drug use coverage limitations 
L4.1. How many can be covered? Where and how can they be purchased? For three of the 
prioritized drugs, the POS stated limitations for the drugs’ coverage: azithromycin and 
cefuroxime are covered only for pneumonia treatment, and mycophenolate is covered only for 
the management of heart, kidney, and liver transplants.  
In none of the cases examined did the POS state a limit for the treatment length nor provide 
information regarding how the drugs shall be purchased.  
L4.2. Gaining cost advantages without undue burden on or risk to patients. We found no 
consistent information on these points. As mentioned above, some drugs were included 
despite being more expensive and having marginal benefits compared with other drugs 
already included in the POS. 
L4.3. Reasonableness of coverage limitations; facts about savings; fair exceptions process. 
We found no consistent information on these points. The HTAs for cefuroxime, insulin 
glargine, and mycophenolate recommended that—in light of these drugs’ high prices and 
marginal benefit compared with the ones already included in the POS—their inclusion be 
conditioned on the regulation of their prices in Colombia. There is no evidence on the 
implementation of the recommended price control measures.  
3.2 Final decision-making process 
Levels 3 and 4 of the template refer to the final stage of the prioritization process (see Table 
3). The prioritization process that we analyzed was the responsibility of the Commission.  
Decision T-760/2008 required that the prioritization process of health technologies include the 
effective participation of both the scientific community and users of the health-care system. 
This participation was made up of two elements: (i) meetings to discuss the methodology for 
updating the POS; and (ii) social validation of the proposals for inclusion and exclusion. 
 
The first element was carried out through the organization of regional meetings, defined as 
spaces for allowing interaction with the decision-making process. However, the term used in 
Spanish to label the meetings (socialización) could indicate merely a space for information 
sharing and does not necessarily imply decision making.  
 
One barrier to stakeholders’ participation in these meetings, especially for organizations with 
less academic training, was the use of technical language. While the process included a 
training component, participants complained about the complexity of the material and the lack 
of tools and time provided for analyzing the documents.  
 
Despite this barrier, for the Commission, these regional meetings were the spaces for sharing 
and approving—in other words, providing legitimacy to—the methodology and the priority-
setting process performed in 2011.  
 
The second element of the process was the social validation, which was conducted online. 
Before the publication of the final version of the new POS in January 2012, the Commission 
launched a broad citizens’ consultation via internet. For this online consultation, the 
Commission prepared a chart regarding the proposed POS that included a column for citizens’ 
observations.  
 
The HTAs and the results from the public participation constitute inputs that the Commission 
considered before making its final decisions. However, how these inputs were weighted and 
used is not clear, as there is no publicly available information regarding the rationale behind 
the Commission’s final decisions. 
4. Discussion 
The first objective of this article was to assess the fairness and legitimacy of the POS 
prioritization process performed in Colombia between 2010 and 2011. The article used a 
framework, developed by Daniel et al. (2003), that addressed these two elements.  
Therefore, this article did not engage with or respond to positions criticizing the current health 
system structure and asking for a different organization of the Colombian health system. 
Instead, the framing of this article was based on the current structure of the Colombian health 
system and its health plans.  
Our analysis considered Colombian authorities’ attempts to design a fair and legitimate 
process. In 2010, the Colombian Commission on Health Regulation designed a methodology 
and a process by which this methodology would be approved by key Colombian actors 
(including civil society organizations, medical associations, and patients’ organizations). 
Despite the Commission’s efforts, according to our analysis, implementation of the 
prioritization process has presented major weaknesses that undermine its fairness and 
legitimacy. These weaknesses are mainly associated with a lack of information and 
transparency in the decision-making process. This lack of information and transparency 
sometimes contradicts what was stated in the approved and socialized methodology. 
The methodology adopted by the Commission for the health technology assessment 
emphasizes the importance of tangible evidence for decision making. However, there have 
been some decisions clearly not based on such evidence. Firstly, the rationale behind the 
selection of the 359 evaluated technologies is not clear, nor is it clear how they were ranked in 
comparison with those excluded from the evaluation.  
Further, some of the decisions have been made without fulfilling the observations included in 
the HTAs (such as economic impact assessments within the Colombian context), and our 
analysis detected the case of one drug that was included in the POS without an HTA. 
Despite the public availability of the HTAs and the documents regarding the methodology for 
the prioritization process in Colombia, we found no information regarding why some of the 
criteria presented and approved in the methodology developed in 2010 were not followed by 
the HTAs performed in 2011, such as the exclusion of studies performed by the 
pharmaceutical industry and studies older than five years. The pharmaceutical industry’s 
participation in clinical trials as a strategy to advocate for the use of certain manufactured 
drugs is a concern not only in Colombia but around the world (Bosch et al., 2012); that is why 
decisions allowing the inclusion of studies financed by the pharmaceutical industry in the 
HTAs must be clearly explained.  
 
This is not a minor observation, because deciding not to limit the searching period or to accept 
studies performed with the support of the pharmaceutical industry could change the results of 
the HTA, as described above in the case of insulin glargine and mycophenolate.  
These observations do not imply that the Commission made these changes to its methodology 
without valid arguments. Rather, they highlight the fact that the rationale for changing the 
methodology has not been explicit, thus undermining the process’s legitimacy.  
These observations concur with the opinions raised by Colombians regarding the updating of 
the POS, which have stressed the lack of transparency in how the technologies were selected, 
as well as how the final decisions were made.  
These weaknesses reflect negatively not only on the process’s legitimacy but also on its 
perceived fairness. Our analysis detected that in three of the four prioritized drugs with 
available HTAs, the recommendation was to condition the drugs’ inclusion on the 
implementation of price regulation measures in the country. There is no evidence regarding 
the implementation of these measures.  
This is a major issue in the Colombian context, where debate about the impact of drug price 
deregulation is a sensitive issue. In 2006, Colombia implemented an entire reform of the 
system of price regulation that reduced the government’s control over drug prices. The new 
control regimen applied only to those products for which no competition exists in their 
therapeutic class. This characteristic affects very few products and made most pharmaceutical 
products in Colombia immune to price control.  
Deregulation has had a negative impact on the financial state of Colombia’s health system. 
The state has been paying overly high prices for drugs. In addition, the lack of oversight of 
expenditures in pharmaceutical products has allowed corrupt practices within the 
pharmaceutical market that in turn had have a major negative impact on the health system 
(Access to medicines project, 2009; Corte Constitucional de Colombia, 2012; Departamento 
Nacional de Planeación et al., 2012; Observatorio del Medicamento Colombia, 2012).  
The lack of transparency about the rationale behind the prioritization of drugs, as well as the 
lack of economic analysis, raises doubts concerning the process’s fairness (Are the resources 
invested in the best way?) and concerning the state’s capacity to cover the expenses of the 
new POS. The HTAs highlighted the need to perform economic evaluations in the Colombian 
context before the drugs’ inclusions; however, there is no evidence that these were performed. 
It is worth noting that in T-760/2008, the Court ordered the reforms to be undertaken in 
consideration the economic sustainability of the system (Cepeda-Espinosa, 2011).  
 
The second objective of this article was to contribute, through the adoption of the ethical 
template, to a fairer and more legitimate priority-setting process in Colombia. The results 
show that an ethical template such as the one proposed by Daniel et al. (2003) could 
contribute to making decisions more explicit, thus strengthening the transparency of the 
process. The framework requires making information on the rationale behind the decisions 
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Annex 1.1: States That Have Signed and Ratified the Optional Protocol to the International 
Covenant on Economic, Social and Cultural Rights as of June 2012 
 






Argentina 24 Sept. 2009  24 Oct. 2011  Very high  45 
Armenia 29 Sept. 2009   High  86 
Azerbaijan 25 Sept. 2009   High  91 
Belgium 24 Sept. 2009   Very high  18 
Bolivia (Plurinational State 
of) 
12 Feb. 2010  13 Jan. 2012  Medium 108 
Bosnia and Herzegovina 12 July 2010  18 Jan. 2012  High 74 
Cape Verde 26 Sept. 2011   Medium 133 
Chile 24 Sept. 2009   Very high 44 
Congo 25 Sept. 2009   Medium 137 
Costa Rica 28 Apr. 2011   High 69 
Democratic Republic of the 
Congo 
23 Sept. 2010   Low 187 
Ecuador 24 Sept. 2009  11 June 2010  High 83 
El Salvador 25 Sept. 2009  20 Sept. 2011  Medium 105 
Finland 24 Sept. 2009   Very high 22 
Gabon 24 Sept. 2009   Medium 106 
Ghana 24 Sept. 2009   Medium 135 
Guatemala 24 Sept. 2009   Medium 131 
Guinea-Bissau 25 Sept. 2009   Low 176 
Ireland 23 Mar. 2012   Very high 7 
Italy 28 Sept. 2009   Very high 24 
Kazakhstan 23 Sept. 2010   High 68 
Luxembourg 24 Sept. 2009   Very high 25 
Madagascar 25 Sept. 2009   Low 151 
Maldives 21 Sept. 2011   Medium 109 
Mali 24 Sept. 2009   Low 175 
Mongolia 23 Dec. 2009  1 July 2010  Medium 110 
Montenegro 24 Sept. 2009   High 54 
Netherlands 24 Sept. 2009   Very high 3 
Paraguay 6 Oct. 2009   Medium 107 
Portugal 24 Sept. 2009   Very high 41 
Senegal 24 Sept. 2009   Low 155 
Slovakia 24 Sept. 2009  7 Mar. 2012  Very high 35 
Slovenia 24 Sept. 2009   Very high 21 
Solomon Islands 24 Sept. 2009   Low 142 
Spain 24 Sept. 2009  23 Sept. 2010  Very high 23 
Timor-Leste 28 Sept. 2009   Low 147 
Togo 25 Sept. 2009   Low 162 
Ukraine 24 Sept. 2009   High 76 
Uruguay 24 Sept. 2009   High 48 
Venezuela (Bolivarian 
Republic of) 
4 Oct. 2011   High 73 
Sources: UNDP (2011a); United Nations (2012) 
 
 
Annex 1.2: Structure of the Colombian Health-Care System in 2008 
 
 
From: Vargas, Vásquez, Mogollón Pérez, & Unger (2010, p. 2) 
  
Annex 1.3: Inclusions to the POS-S and POS-C, July 1994–July 2008 
 
Year POS-S POS-C 
July 1994 – Definition of the contents of the POS-S and POS-C 
1995 Inclusion of high-cost diseases (e.g., cancer and 
renal failures).  
Inclusion of ophthalmology and optometry 
services, as well as glasses frames and lenses for 
patients over 18 and under 60 years old. 
 
1996 Inclusion of treatment for some high-cost diseases.   
1996 Inclusion of appendectomy, hysterectomy, 
cholecystectomy, female sterilization (tubal ligation 
and Pomeroy).  
 
1997 First update of the list of medicines. Inclusion of 15 
drugs for HIV treatment.  
 
1997 Increased coverage for high-cost diseases. Inclusion 
of treatment for strabismus in children under five 
years old, and for cataracts in patients of all ages.  
 
1997 Inclusion of herniorrhaphy and functional care 
services. 
 
1997 Second update of the list of medicines.  
1998 Third update of list of medicines.  
2002 Inclusion of linear accelerator for photon teletherapy (cancer treatment). Agreement No. 226 of the 
CNSSS. 
2002 Fourth update of the list of medicines.. 
2002  Inclusion of zoledronic acid for cancer treatment.  
2003  Inclusion of conventional uncoated coronary stents 
and HIV viral load test.  
2004 Inclusion of zoledronic acid for cancer treatment.   
2005 Inclusion of conventional uncoated 
coronary stents and HIV viral load test.  
 
2005  Inclusion of liver transplant.  
2005 Inclusion of 16 drugs for treatment of high-cost diseases.  
2005 Inclusion of meshes for herniorrhaphy.  
2005 Inclusion of laparoscopic cholecystectomy.  
2006 In base of the clinical guidelines inclusion of genotyping, formula, microalbuminuria for HIV patients.  
2006 On the basis of clinical guidelines, inclusion of new drugs for HIV and chronic kidney disease.  
2006 Inclusion of voluntary interruption of pregnancy.  
2007 On the basis of clinical guidelines, inclusion of new drugs for HIV/AIDS (lopinavir/ritonavir).  
2007 Inclusion of vasectomy.   
2008 Inclusion of five hormonal contraception drugs and the male condom. 
2008 On the basis of clinical guidelines, inclusion of 
ambulatory services for hypertension and diabetes 
mellitus type 2. 
 
July 2008 – Decision T-760/2008 





Annex 1.4: Summary of main Orders of Decision T-760/2008 
 
Order  Main Entity Responsible 
Sixteen. Take the necessary steps to overcome the failures of regulation in the POS, ensuring that its contents are (i) 
defined in a clear way; (ii) fully up to date; (iii) unified for the contributory and subsidized regimes; and (iv) timely and 
effectively delivered by the EPSs. 
 
This regulation shall also (i) encourage the EPSs and regional entities to ensure access to health services to those who 
are so entitled and (ii) discourage the denial of health services by the EPSs and regional entities. 
 
Ministry of Social Protection, 
CRES, and CNSSS 
Seventeen. Integral update of the POS. To fulfill this order, the CRES must ensure the direct and effective participation 
of the medical community and users of the health system. 
 
This integral update must (i) clearly define what health services are included in the POS, evaluating the legal criteria 
and the jurisprudence of the Constitutional Court; (ii) establish what services are excluded, as well as those that are not 
covered under the benefit plans but will gradually be included, indicating the goals for expansion and the dates by 
which they will be satisfied; (iii) decide what services should be deleted from the benefit plans, indicating the specific 
reasons for such decisions according to health priorities, so as to better protect rights; and (iv) take into account, in 
decisions to include or exclude a health service, the sustainability of the health system and the financing of the benefit 
plans by the UPC and other funding sources. 
 
CRES 
Eighteen. Update the POS at least once a year, based on criteria established by law.  
 
The CRES shall submit an annual report to the ombudsman and the attorney general indicating, for the respective 
period, (i) what is included; (ii) what is not included from the requests by the medical community and users; (iii) what 
services were added or deleted from the benefit plans, indicating the specific reasons for each service or illness; and (iv) 




Nineteen. Take steps to ensure that all EPSs in the country send a quarterly report to the CRES, the National Health 
Superintendent, and the ombudsman. The report should include (i) medical services ordered by the attending physician 
that were denied by the EPS and that were not processed by the Scientific Technical Committee; (ii) medical services 
ordered by the physician that were denied by the Scientific Technical Committee of the EPS; (iii) reasons for the refusal 
or lack of a decision in each case. 
 
Ministry of Social Protection 
Twenty. Take appropriate steps to identify which EPSs and IPSs frequently refuse to allow timely health services 
included in the POS or required with necessity. With this aim, the Ministry of Social Protection and the National Health 
Superintendent shall report the following to the ombudsman, the attorney general, and the Constitutional Court: (i) 
which EPSs and IPSs most frequently engage in practices that violate the right to health; (ii) what concrete and specific 
measures in relation to these entities were adopted in the past and are currently being advanced, if any; and (iii) what 
concrete and specific measures have been taken to ensure the effective enjoyment of the right to health of persons who 
are affiliated with the EPSs and IPSs identified. 
 
Ministry of Social Protection and 
the National Health 
Superintendent 
Twenty-one. Unify the benefit plans for children of the contributory and subsidized regimes. This must to take into 
account the necessary adjustments to the subsidized UPC for children to ensure the financing of the expansion in 
coverage. If by that date the necessary measures are not adopted for the equalization of the benefit plan for children, it is 
understood that the POS-C will cover children from both regimes. 
 
CRES 
Twenty-two. Adopt a program and timetable for the gradual and sustainable consolidation of the POS, taking the 
following into account: (i) the priorities of the population according to epidemiological studies and (ii) the financial 
sustainability of the expansion of coverage and its funding by the UPC and other sources of funding for the existing 
system. 
 
This should (i) provide the definition of mechanisms to streamline access to health services for users, ensuring that the 
needs and health priorities are met without impeding access to required health services; (ii) identify the disincentives for 
the payment of contributions by users; and (iii) plan for the necessary measures to encourage those with economic 
capacity to actually contribute and to ensure that those who move from the subsidized regime to the contributory regime 
can return to the subsidized regime swiftly when their income decreases or their socioeconomic situation deteriorates. 
 
The implementation process must provide sufficient opportunity for effective and direct participation by the medical 
community and the organizations representing the interests of health system users. 
 
CRES 
Twenty-three. Take the necessary measures to regulate the internal procedure that the treating physician must perform 
so that the respective EPS directly authorizes both POS and non-POS health services.  
 
Until this internal process is developed, the Court orders the Ministry of Social Protection and the CRES to take the 
necessary steps to ensure that the EPSs extend the existing rules for the submission for consideration by the Scientific 
Technical Committee of a medication not included in the POS, where such medication is ordered by the attending 
physician, taking into account the parameters set by the Constitutional Court.  
 
When the Scientific Technical Committee denies a medical service in accordance with the competence laid out in the 
present ruling, and is later obliged to provide such a service by means of a tutela, only half of the costs not covered will 
be reimbursed, in accordance with what is said in this ruling. 
Ministry of Social Protection and 
CRES 
Order  Main Entity Responsible 
Twenty-four. Take measures to ensure that the process of reimbursement to the EPSs by FOSYGA and the regional 
entities is agile and to ensure the adequate and timely flow of resources to the health system to finance the health 
services, whether the request for a health service originates via tutela or via an authorization of the Scientific Technical 
Committee. 
 
To comply with this order, at the very least, the measures contained in orders 25 through 27 of the resolutions section 
must be adopted. 
 
Ministry of Social Protection and 
FOSYGA  
Twenty-five. When FOSYGA deals with health services whose practice is authorized pursuant to a tutela, it must act as 
follows: (i) an EPS may start the recovery process once the order is final, whether because the decision of first instance 
was not challenged or because the order comes from the decision of second instance, without the authorization or 
recovery procedure for the health service being hindered based on the pretext of any review process that may reach the 
Constitutional Court; (ii) the presence of an express authorization for recovery before FOSYGA or the regional entity in 
the resolution portion of the tutela decision cannot be established as a condition for recognizing the right to recover the 
costs that the entity had no legal or regulatory obligation to assume. It will be sufficient to find that the EPS has no legal 
or regulatory obligation to assume the cost under the scope of the relevant benefit plan funded by the UPC. And (iii) the 
repayment should take into account the difference between generic drugs and brand-name drugs, but should not be 
refused with recourse to the “Active Principle in POS” when the brand-name drug is formulated under the terms 
specified in section 6.2.1. of this order. 
 
Ministry of Social Protection and 
FOSYGA  
Twenty-six. Devise a contingency plan to (1) advance the processing of applications for recovery that are late and (2) 
expedite payment of recoveries for claims in which compliance with the requirements of the existing resolutions was 
verified, but in which payment has not yet been made, in accordance with this order. At the very least, this plan must 
contain the following: (i) specific targets for compliance with this order; (ii) a timetable for meeting the goals; and (iii) 
actions to be undertaken to meet the goals, specifying in each case the officer responsible for compliance. 
 
Ministry of Social Protection and 
FOSYGA 
Twenty-seven. Take the necessary measures so that the system of verification, control, and payment of claims for 
recovery operates efficiently, and so that FOSYGA promptly disburses funds related to applications for recovery. The 
Ministry of Social Protection may define the type of measures necessary. 
 
The Ministry of Social Protection may also redesign the system of recovery in the manner it deems most appropriate, 
taking into account the following: (i) ensuring the timely and effective flow of resources to finance health services; (ii) 
the definition of a smooth and clear procedure to audit applications for recovery without the duration of the procedure 
impeding the flow of resources; (iii) transparency in allocation of FOSYGA’s resources; and (iv) the allocation of 
resources to deal effectively with the needs and priorities of health.  
 
Ministry of Social Protection 
Twenty-eight. (1) Take the necessary steps to ensure that when joining an EPS, whether contributory or subsidized, 
each person receives the following information in simple and accessible terms: (i) a letter with the patient’s rights and  
(ii) a letter regarding institutional performance.  
 
(2) Take appropriate steps to protect those who have had their right of access to adequate and sufficient information 
impeded to enable them to exercise their freedom of choice in deciding among the entities responsible for ensuring 
access to health services. 
 
Ministry of Social Protection and 
CNSSS 
Twenty-nine. Take the necessary measures to ensure sustainable universal coverage of the General Social Security 
System in Health. The reasons for failing to achieve this goal should be given, and a new goal should be set and duly 
justified. 
 
Ministry of Social Protection 
Thirty. Submit an annual report to the Second Review Chamber of the Constitutional Court, the attorney general, and 
the ombudsman, which includes the number of tutelas that resolve the legal issues raised in the ruling and, if the number 
has not diminished, an explanation of why not. 
Ministry of Social Protection 
 
Annex 1.5: Meetings and Public Hearings Organized by the Ministry of Social Protection, 
the CRES, and the Constitutional Court 
 
Meeting Organizer  City Date 
2008    
International exchange seminars Ministry of Social Protection Bogotá  9–14 Nov. 
2009    
Discussion workshops on criteria for 
the POS update  
Ministry of Social Protection and 
CRES 
Bogotá 23 and 27 July 
Workshop: Developments regarding 
equalization of the children’s POS  
Ministry of Social Protection and 
CRES 
Bogotá 21–22 Sept. 
    
2010    
Seminar: Methodology for the UPC 
calculation 
CRES Bogotá 8–9 Mar. 
Workshop: Monitoring of the 
observatories in implantable medical 
devices and new procedures  
CRES Bogotá 24 May 
Thematic roundtables: Social security 
system reform process  
Ministry of Social Protection Bogotá 21–30 Sept. 
Workshop: Selection of civil society 
representatives for POS update process 
CRES Bogotá 20 Oct. 
Workshop: Selection of civil society 
representatives for POS update process 
CRES Bucaramanga 26 Oct. 
Workshop: Selection of civil society 
representatives for POS update process 
CRES Pereira 28 Oct. 
Workshop: Selection of civil society 
representatives for POS update process 
CRES Cali 3 Nov. 
Workshop: Selection of civil society 
representatives for POS update process 
CRES Barranquilla 9 Nov. 
Workshop: Selection of civil society 
representatives for POS update process 
CRES Medellín 11 Nov. 
Workshop: Selection of civil society 
representatives for POS update process 
CRES Villavicencio 17 Nov. 
Workshop: Training and information 
on POS update methodology 
CRES Bogotá 6–7 Dec. 
Workshop: Training and information 
on POS update methodology 
CRES Cali and Pereira 9 Dec. 
Workshop: Training and information 
on POS update methodology 
CRES Barranquilla and 
Bucaramanga 
13 Dec. 
Workshop: Training and information 
on POS update methodology 
CRES Villavicencio 14 Dec. 
Workshop: Training and information 
on POS update methodology 
CRES Valledupar 15 Dec. 
Workshop: Training and information 
on POS update methodology 
CRES Medellín 17 Dec. 
2011    
Workshop: Training and information 
on POS update methodology 
CRES Bucaramanga and 
Pereira 
13–14 June 
Workshop: Training and information 
on POS update methodology 
CRES Valledupar and 
Barranquilla 
16–17 June 
Workshop: Training and information 
on POS update methodology 
CRES Medellín 20–21 June 
Workshop: Training and information 
on POS update methodology 
CRES Cali 23–24 June 
Workshop: Training and information 
on POS update methodology 
CRES Bogotá 28–29 June 
Public hearing: Accountability orders 
16, 17, 18, and 21 
Constitutional Court Bogotá 7 July 
Information session: Evaluation criteria 
for POS update 
CRES Barranquilla 10 Aug. 
Information session: Evaluation criteria 
for POS update 
CRES Cali 17 Aug. 
Information session: Evaluation criteria CRES Bogotá 23 Aug. 
Meeting Organizer  City Date 
for POS update 
Information session: Evaluation criteria 
for POS update 
CRES Pereira 26 Aug. 
Information session: Evaluation criteria 
for POS update 
CRES Bucaramanga 26 Aug. 
Information session: Evaluation criteria 
for POS update 
CRES Valledupar 29 Aug. 
Information session: Evaluation criteria 
for POS update 
CRES Medellín 31 Aug. 
Information session: Agreement 
proposal for comprehensive POS 
updating and presentation of HTA 
evaluations 
CRES Cali 8–9 Nov. 
Information session: Agreement 
proposal for comprehensive POS 
updating and presentation of HTA 
evaluations 
CRES Barranquilla 8–9 Nov. 
Information session: Agreement 
proposal for comprehensive POS 
updating and presentation of HTA 
evaluations 
CRES Pereira 10–11 Nov. 
Information session: Agreement 
proposal for comprehensive POS 
updating and presentation of HTA 
evaluations 
CRES Medellín 10–11 Nov. 
Information session: Agreement 
proposal for comprehensive POS 
updating and presentation of HTAs 
evaluations 
CRES Villavicencio 15 Nov. 
Information session: Agreement 
Proposal for comprehensive POS 
updating and presentation of HTA 
evaluations 
CRES Valledupar 15–16 Nov. 
Information session: Agreement 
proposal for comprehensive POS 
updating and presentation of HTA 
evaluations 
CRES Bogotá 17, 18, and 23 Nov. 
Information session: Agreement 
proposal for comprehensive POS 
updating and presentation of HTA 
evaluations 
CRES Bucaramanga 22 and 23 Nov. 
2012    
Workshop: POS equalization CRES Bogotá 20 Mar. 
Public hearing: Accountability orders Constitutional Court Bogotá 10 May 
 
  
Annex 1.6: Electronic Reports Filed Before the Colombian Constitutional Court 
 
EPS Submission of April 
2011 Report 
Submission of May 
2011 Report 




in article 2’s 
analysis?  
Aliansalud  4 May  
Uses format from 
Resolution 163/2011  
 
3 June  
Uses format from 
Resolution 163/2011  
 
5 July  
Uses format from 
Resolution 163/2011  




(detail with the 
code of the 
service, doses) 
Ambuq 4 May  
Uses format from 
Resolution 163/2011  
 




7 June  
Uses format from 
Resolution 163/2011  
 
5 July  
Uses format from 
Resolution 163/2011  





but details are 
missing 
Anas Wayuu 18 May  
Uses format from 
Resolution 3821/2009, 
which was replaced by 
163/2011 
21 June  
Uses format from 
Resolution 3821/2009, 
which was replaced by 
163/2011 
22 July  
Uses format from 
Resolution 3821/2009, 
which was replaced by 
163/2011 
None 
Asmet Salud 4 May  
Uses format from 
Resolution 163/2011  
 
2 June  
Uses format from 
Resolution 163/2011  
 
Not submitted Apr., May 
Caja de Compensación 
Familiar de Nariño 
15 June  
 
Uses format from Resolution 163/2011 to send 
quarterly report for Mar.–May 
 
Not submitted Apr., May 
Colsubsidio 16 May  
Uses format from Resolution 3821/2009 to send 
the quarterly report for Mar.–May 
 
Indicates that it has had problems in adding the 
database to the Supersalud website because the 
online format has not been updated according to 
Resolution 163/011 
 
Report for Feb.–May 2011 resent according to 
Resolution 163/2011, but the information is still 
in in the old format 
 




Caja de Compensación 
familiar de Boyacá 
(Comfaboy)  
5 May  
Uses format from 
Resolution 163/2011  
 
4 June 
Uses format from 
Resolution 163/2011  
 
4 July  
Uses format from 
Resolution 163/2011  
 
Apr., May, June 
Caja de Compensación 
Familiar de Córdoba 
(Comfacor) 
15 July  
Reports for Jan.–June 2011 resent using format from Resolution 163/2011 
format, responding to a communication from the CRES sent on 30 June 
2011 
Apr.. May 
Caja de Compensación 
Familiar de Huila 
(Comfamiliar) 
Reports for Jan.–June 2011 resent using format from Resolution 163/2011  Apr., May, June 
Caja de Compensación 
Familiar de Sucre 
(Comfasucre) 
Reports for Feb.–May 2011 resent using format 
from Resolution 163/2011  
 
Not submitted Apr., May 
Comfenalco Antioquia 5 May 1 June  6 July Apr., May, June 
EPS Submission of April 
2011 Report 
Submission of May 
2011 Report 




in article 2’s 
analysis?  
Uses format from 
Resolution 163/2011  
 
Uses format from 
Resolution 163/2011  
 
Uses format from 
Resolution 163/2011  
 
Comfenalco Santander 14 July  
Quarterly report quoting decision T-760/2008 sent using format from 
Resolution 163/2011  
Apr., May, June 
Comfenalco Valle 5 May  
Uses format from 
Resolution 163/2011  
 
7 June  
Uses format from 
Resolution 163/2011  
 
6 July 
Uses format from 
Resolution 163/2011  
 
Apr., May, June 
Compensar 5 May  
Uses format from 
Resolution 163/2011  
 
7 June  
Uses format from 
Resolution 163/2011  
 
6 July 
Uses format from 
Resolution 163/2011  
 
Apr., May, June 
Cóndor 30 May  
Reports for Jan.–Apr. 
2011 resent using 
format from 
Resolution 163/2011  
7 June  
Uses format from 
Resolution 163/2011  
 
1 July  
Uses format from 
Resolution 163/2011  
 
Apr., May, June 
Convida 25 May  
Uses format from 
Resolution 3821/2009  
Not submitted Not submitted None 
Ecoopsos 24 May  
Uses format from 
Resolution 3821/2009  
 
16 June  
Report for Feb.–May 
2011 resent using 
format from 
Resolution 163/2011  
1 July  
Uses format from 
Resolution 163/2011  
Apr., May, June 
Emdisalud (The 
government took control 
of the EPS in Dec. 
2010)  
 
Not submitted 3 June 
Information is 
inconsistent, cannot be 
trusted (e.g., on 4 
May, there are 19 
cases, of which 17 are 
procedures; 16 
correspond to the same 
user who, according to 
the database, requested 
the same procedure 
more than once. The 
entire database is 
organized in this way.) 
 
All cases indicate the 








Emssanar 4 May  
Uses format from 
Resolution 163/2011  
 
Reports problems in 
obtaining data from 
physicians 
 
IPS does not provide 
the information 
2 June  
Damaged CD 
 
Uses format from 
Resolution 163/2011  
 
5 July 
Uses format from 
Resolution 163/2011  
 
Apr., June 
Manexka 13 May  
Uses format from 
Resolution 3821/2009  
 
8 June  
Responding to a letter 
from the CRES, 
reports for Feb.– May 
2011 resent  
 
Uses format from 
26 July  
Uses format from 
Resolution 3821/2009  
 
Notes that the format 
of Supersalud’s 
database is not updated 
Apr., May 
EPS Submission of April 
2011 Report 
Submission of May 
2011 Report 




in article 2’s 
analysis?  
Resolution 163/2011  
 
Does not report on 
reasons for rejection 
 
Information resent on 
26 July, but using the 
old format 
in accordance with 
Resolution 163/2011 
 
Mutual Ser 3 May  
Uses format from 
Resolution 163/2011  
 
1 June  
Damaged CD  
1 July  
Uses format from 
Resolution 163/2011  
 
Contains three requests 
from a person born on 
1 January 1900  
Apr., June 
Nueva EPS  
 
8 June  




2 Aug.  
 
CD was not in the file 
 
No 
Red Salud 5 May  
Uses format from 
Resolution 163/2011  
 
3 June  
Uses format from 
Resolution 163/2011  
 
3 July 




Salud Total 5 May  
Uses format from 
Resolution 163/2011  
 
Codes of the type of 
service requested are 
in the old format 
 
 
8 June  
Uses format from 
Resolution 163/2011  
 
Contains information 
only on contributory 
regime 
 
Codes of the type of 
service requested are 
in the old format 
6 July  
Uses format from 
Resolution 163/2011  
 
Codes of the type of 
service requested are 
in the old format 
 
Apr., May, June 
Sanitas 2 May  
Report for Jan.–May 
2011 sent in 
response to 
communication 055 of 
24 June 2099 
 
Uses format from 
Resolution 3821/2009  
24 June  
Reports for Apr.–June 
2011 sent in response 
to communication 055 
of 24 June 2009 
 
Uses format from 
Resolution 3821/2009  
 
No No 
Sura 4 May 
Uses format from 
Resolution 163/2011  
 
3 June 
Uses format from 
Resolution 163/2011  
 
5 July  
Uses format from 
Resolution 163/2011  
 





(detail with the 











































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































Doctoral Theses at The Faculty of Psychology, 












Myhrer, T., Dr. philos. Behavioral Studies after selective disruption of 
hippocampal inputs in albino rats. 
1982 
 
Svebak, S., Dr. philos. The significance of motivation for task-induced tonic 
physiological changes. 
1983 Myhre, G., Dr. philos. The Biopsychology of behavior in captive Willow 
ptarmigan. 
 Eide, R., Dr. philos.   PSYCHOSOCIAL FACTORS AND INDICES OF 
HEALTH RISKS. The relationship of psychosocial 
conditions to subjective complaints, arterial blood 
pressure, serum cholesterol, serum triglycerides and 










Kolstad, A., Dr. philos. Til diskusjonen om sammenhengen mellom sosiale 
forhold og psykiske strukturer. En epidemiologisk 
undersøkelse blant barn og unge. 
 Løberg, T., Dr. philos. Neuropsychological assessment in alcohol dependence.
1985 
 
Hellesnes, T., Dr. philos. Læring og problemløsning. En studie av den 
perseptuelle analysens betydning for verbal læring. 




Hagtvet, K.A., Dr. philos.  The construct of test anxiety: Conceptual and 
methodological issues. 
 Jellestad, F.K., Dr. philos. Effects of neuron specific amygdala lesions on fear-
motivated behavior in rats. 
1987 Aarø, L.E., Dr. philos.  Health behaviour and sosioeconomic Status. A survey 
among the adult population in Norway. 




Laberg, J.C., Dr. philos. Expectancy and classical conditioning in alcoholics' 
craving. 
 Vollmer, F.C., Dr. philos.  Essays on explanation in psychology. 
 Ellertsen, B., Dr. philos. Migraine and tension headache: Psychophysiology, 
personality and therapy. 









Havik, O.E., Dr. philos.  After the myocardial infarction: A medical and 
psychological study with special emphasis on perceived 
illness. 
 
1989 Bråten, S., Dr. philos.  Menneskedyaden. En teoretisk tese om sinnets 
dialogiske natur med informasjons- og 






Wold, B., Dr. psychol. Lifestyles and physical activity. A theoretical and 
empirical analysis of socialization among children and 
adolescents. 
1990 Flaten, M.A., Dr. psychol. The role of habituation and learning in reflex 
modification. 




Kraft, P., Dr. philos.  AIDS prevention in Norway. Empirical studies on 
diffusion of knowledge, public opinion, and sexual 
behaviour. 
 Endresen, I.M., Dr. philos. Psychoimmuniological stress markers in working life. 
 Faleide, A.O., Dr. philos.  Asthma and allergy in childhood. Psychosocial and 
psychotherapeutic problems. 
1992 Dalen, K., Dr. philos.  Hemispheric asymmetry and the Dual-Task Paradigm: 
An experimental approach. 
 Bø, I.B., Dr. philos. Ungdoms sosiale økologi. En undersøkelse av 14-16 





Nivison, M.E., Dr. philos.  The relationship between noise as an experimental and 
environmental stressor, physiological changes and 
psychological factors. 
 Torgersen, A.M., Dr. philos.  Genetic and environmental influence on temperamental 
behaviour. A longitudinal study of twins from infancy to 
adolescence. 
 




Nordhus, I.H., Dr. philos.  Family caregiving. A community psychological study with 
special emphasis on clinical interventions. 
 Thuen, F., Dr. psychol.  Accident-related behaviour among children and young 
adolescents: Prediction and prevention. 
 Solheim, R., Dr. philos.  Spesifikke lærevansker. Diskrepanskriteriet anvendt i 
seleksjonsmetodikk. 
 Johnsen, B.H., Dr. psychol.   Brain assymetry and facial emotional expressions: 
Conditioning experiments. 
1994 Tønnessen, F.E., Dr. philos.  The etiology of Dyslexia. 
 Kvale, G., Dr. psychol. Psychological factors in anticipatory nausea and 
vomiting in cancer chemotherapy. 
 III
 Asbjørnsen, A.E., Dr. psychol.  Structural and dynamic factors in dichotic listening: An 
interactional model. 
 Bru, E., Dr. philos.  The role of psychological factors in neck, shoulder and 
low back pain among female  hospitale staff. 
 Braathen, E.T., Dr. psychol.  Prediction of exellence and discontinuation in different 
types of sport: The significance of  motivation and EMG. 
 
 Johannessen, B.F., Dr. philos.  Det flytende kjønnet. Om lederskap, politikk og identitet. 
 
1995 Sam, D.L., Dr. psychol. Acculturation of young immigrants in Norway: A 
psychological and socio-cultural adaptation. 
 
 Bjaalid, I.-K., Dr. philos Component processes in word recognition. 
 Martinsen, Ø., Dr. philos.  Cognitive style and insight. 
 
 Nordby, H., Dr. philos. Processing of auditory deviant events: Mismatch 
negativity of event-related brain potentials. 
 Raaheim, A., Dr. philos. Health perception and health behaviour, theoretical 
considerations, empirical studies, and practical 
implications. 
 
 Seltzer, W.J., Dr.philos. Studies of Psychocultural Approach to Families in 
Therapy. 
 Brun, W., Dr.philos. Subjective conceptions of uncertainty and risk. 
 
 Aas, H.N., Dr. psychol. Alcohol expectancies and socialization: 
Adolescents learning to drink. 
 
 Bjørkly, S., Dr. psychol. Diagnosis and prediction of intra-institutional 
aggressive behaviour in psychotic patients 
1996 Anderssen, N., Dr. psychol. Physical activity of young people in a health perspective: 
Stability, change and social influences. 
 Sandal, Gro Mjeldheim, Dr. 
psychol. 
Coping in extreme environments: The role of personality.
 Strumse, Einar, Dr. philos. The psychology of aesthetics: explaining visual 
preferences for agrarian landscapes in Western Norway. 
 
 Hestad, Knut, Dr. philos. Neuropsychological deficits in HIV-1 infection. 
  Lugoe, L.Wycliffe, Dr. philos. Prediction of Tanzanian students’ HIV risk and 
preventive behaviours 
 Sandvik, B. Gunnhild, Dr. 
philos. 
Fra distriktsjordmor til institusjonsjordmor. Fremveksten 
av en profesjon og en profesjonsutdanning 
 
 Lie, Gro Therese, Dr. psychol. The disease that dares not speak its name: Studies on 
factors of  importance for coping  with HIV/AIDS in 
Northern Tanzania 
 
 Øygard, Lisbet, Dr. philos. Health behaviors among young adults. A psychological 
and sociological approach 
 Stormark, Kjell Morten, Dr. 
psychol. 
Emotional modulation of selective attention: 
Experimental and clinical evidence. 
 IV
 Einarsen, Ståle, Dr. psychol. Bullying and harassment at work: epidemiological and 
psychosocial aspects. 
1997 Knivsberg, Ann-Mari, Dr. philos. Behavioural abnormalities and childhood 
psychopathology: Urinary peptide patterns as a potential 
tool in diagnosis and remediation. 
 
 Eide, Arne H., Dr. philos. Adolescent drug use in Zimbabwe. Cultural orientation in 
a global-local perspective and use of psychoactive 
substances among secondary school students. 
 
 Sørensen, Marit, Dr. philos. The psychology of initiating and maintaining exercise 
and diet behaviour. 
 Skjæveland, Oddvar, Dr. 
psychol. 
Relationships between spatial-physical neighborhood 
attributes and social relations among neighbors. 
 Zewdie, Teka, Dr. philos. Mother-child relational patterns in Ethiopia. Issues of 
developmental theories and intervention programs. 
 
 Wilhelmsen, Britt Unni, Dr. 
philos. 
Development and evaluation of two educational 
programmes designed to prevent alcohol use among 
adolescents. 
 
 Manger, Terje, Dr. philos. Gender differences in mathematical achievement among 








«Good Grief»: Adapting to Bereavement. 
 Skogstad, Anders, Dr. philos. Effects of  leadership behaviour on job satisfaction, 
health and efficiency. 
 
 Haldorsen, Ellen M. Håland, 
    
Dr. psychol. 
Return to work in low back pain patients. 
 Besemer, Susan P., Dr. philos. Creative Product Analysis: The Search for a Valid Model 
for Understanding Creativity in Products. 
 
H Winje, Dagfinn, Dr. psychol. Psychological adjustment after severe trauma. A 
longitudinal study of adults’ and children’s posttraumatic 
reactions and coping after the bus accident in 
Måbødalen, Norway 1988. 
 
 Vosburg, Suzanne K., Dr. 
philos. 
The effects of mood on creative problem solving. 





Jakobsen, Reidar, Dr. psychol. 
 
Empiriske studier av kunnskap og holdninger om hiv/aids 





Mikkelsen, Aslaug, Dr. philos. 
 
Effects of learning opportunities and learning climate on 
occupational health. 
 
 Samdal, Oddrun, Dr. philos. The school environment as a risk or resource for 
students’ health-related behaviours and subjective well-
being. 
 
 Friestad, Christine, Dr. philos. Social psychological approaches to smoking. 
 V
 Ekeland, Tor-Johan, Dr. philos. 
 
 
Meining som medisin. Ein analyse av placebofenomenet 
og implikasjoner for terapi og terapeutiske teoriar. 
 
H Saban, Sara, Dr. psychol. Brain Asymmetry and Attention: Classical Conditioning 
Experiments. 
 Carlsten, Carl Thomas, Dr. 
philos. 
God lesing – God læring. En aksjonsrettet studie av 
undervisning i fagtekstlesing. 
 Dundas, Ingrid, Dr. psychol. Functional and dysfunctional closeness. Family 
interaction and children’s adjustment. 
 Engen, Liv, Dr. philos. 
 
 
Kartlegging av leseferdighet på småskoletrinnet og 






Hovland, Ole Johan, Dr. philos. 
 
Transforming a self-preserving “alarm” reaction into a 
self-defeating emotional response: Toward an integrative 
approach to anxiety as a human phenomenon. 
 
 Lillejord, Sølvi, Dr. philos. Handlingsrasjonalitet og spesialundervisning. En analyse 
av aktørperspektiver. 
 
 Sandell, Ove, Dr. philos. Den varme kunnskapen. 




Diagnostisering av ordavkodingsvansker: En 
prosessanalytisk tilnærmingsmåte. 
 
H Sandbak, Tone, Dr. psychol. Alcohol consumption and preference in the rat: The 
significance of individual differences and relationships to 
stress pathology 
 
 Eid, Jarle, Dr. psychol. 
 
 
Early predictors of PTSD symptom reporting;  




Skinstad, Anne Helene,  
Dr. philos. 
 
Substance dependence and borderline personality 
disorders. 
 
 Binder, Per-Einar, Dr. psychol. Individet og den meningsbærende andre. En teoretisk 
undersøkelse av de mellommenneskelige 
forutsetningene for psykisk liv og utvikling med 
utgangspunkt i Donald Winnicotts teori. 
 
 Roald, Ingvild K., Dr. philos. 
 
 
Building of concepts. A study of Physics concepts of 
Norwegian deaf students. 
H Fekadu, Zelalem W., Dr. philos. Predicting contraceptive use and intention among a 
sample of adolescent girls. An application of the theory 
of planned behaviour in Ethiopian context. 
 
 Melesse, Fantu, Dr. philos. 
 
The more intelligent and  sensitive child  (MISC) 
mediational intervention in an Ethiopian context: An 
evaluation study. 
 
 Råheim, Målfrid, Dr. philos. Kvinners kroppserfaring og livssammenheng. En 
fenomenologisk – hermeneutisk studie av friske kvinner 
og kvinner med kroniske muskelsmerter. 
 
 Engelsen, Birthe Kari,  
Dr. psychol. 
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